PROJECT AGREEMENT

1DOORACARE: CHEO INTEGRATED
TREATMENT CENTRE

(Execution Version)

CONFIDENTIAL



TABLE OF CONTENTS

Page
DEFINITIONS AND INTERPRETATION ....cviiiiiie e 2
1.1 Definitions and INterpretation ............ccvcceiveiecie i 2
1.2 CONTICT OF TEIMS ...t 4
1.3 Conflict OF DOCUMENTS ......cveiiiiiiiiiesieeie e 5
14 Legal REQUITEIMENTS .....c..oiieiieieeie ettt 5
COMMERCIAL CLOSE AND FINANCIAL CLOSE ......ccooieiiiieieeeeseesese e 5
2.1 EFfECLIVE DALE ..ot 5
2.2 Standby Letter of Credit.........cooveiiiiciiececec e 6
2.3 FINANCIAL ClOSE. ....cuiiiieitiee et 6
2.4 Disruption in Financial Markets ............ccccoveieiieiieic s 7
GUARANTEED PRICE ..ottt nne e nnae e 8
3.1 Guaranteed Price and AdJUSIMENTS.........cccveieiieii e 8
3.2 Cash AHOWANCES. .......c.eiiieeee et nae s 9
PAYMENT ..ottt ettt sttt sttt st et n et et e e e be st e e erenre s 11
4.1 GBNEIAL ... e e 11
4.2 Acknowledgement by Project Co .....ccvceeiveiiiii e 11
4.3 LUMP SUM PAYMENTS ..ot e 11
4.3A MilEStONE PAYMENTS .....cuvcieiiieciieie et 12
4.4 Directions Of PaYMENTS .......ccviiiiiiiieiiee e e 14
4.5 Payment of Legislative HOIADACK ............cccccvvieiiiiiiicc e 14
4.6 Payment of Finishing Holdback..............ccooiiiiiiiii e 14
4.7 Completion Holdback and Seasonal Works Holdback..............cccccoevveiinnnee. 14
4.8 INTENTIONALLY DELETED. ...oooiiiie et 15
4.9 Establishment of Trust Account and Manner of Payment...........cccccccevvenee. 15
4.10 Compensation 0N TerMINAION.........ccuiviiieierie e 15
411 Payment Due under Insurance POlICIES...........ccccvevieiieiieic e 15
4.12 [ N SRR 15
4.13 RS T=] L 3 USSR 16
4.14 EFfeCt OF PAYMENT ....c..oeeie e 16
4.15 NO Other ENtitIeMENT.........ooiiiiiiieieee s 16



10.

TABLE OF CONTENTS

(continued)

Page
4.16 LI D T TP OP R PPPPT 16
4.17 Changes in Scope Of TaXation .......c.cccvvieiieereiieseee e 17
4.18 Changes in Recoverability of TaxX CreditS........ccccevviiriieenenieneee e 17
4.19 Information and Assistance Provided by Project CO.......cccccvevvvieivcieiiennne 18
4.20 Residency — Income Tax AcCt (Canada) ..........cceeereeririenirseenesee e 18
4.21 TAXES = GENETAL ... 19
4.22 TaxXeS — INAEMNILY ..o 19
SCOPE OF AGREEMENT ...ttt 20
5.1 SCOPE OF AGrEEMENT......iiiii it 20
REPRESENTATIONS AND WARRANTIES........cotiiiieiitceee e 20
6.1 Project Co Representations and Warranti€s...........cccocerverereeneniieneeneseenens 20
6.2 Contracting Authority Representations and Warranties ............c.ccccoeevvennenn. 23
BACKGROUND INFORMATION ...ttt 25
7.1 Review of Background INformation ...........cccoceeevvieiieiecic e 25
7.2 No Warranty for Background Information ..........c.ccoceveiiienieninneeceneen 25
7.3 No Claims or Liability in Respect of Background Information .................... 25
7.4 (e =] o] [0 TSP 26
PROJECT DOCUMENTS ..ottt sre s 26
8.1 ProjeCct DOCUMENTS ....c.ueiiiiitieiieiie ettt 26
8.2 ANCIIary DOCUMENTS .....evveieeie et ae s 27
8.3 Changes to Lending Agreements and Refinancing..........cccccocvvvevviieseennne 28
8.4 Compliance with Lending AgQreements .........ccccccvvevevieereerieseeseesee e e 28
CONTRACTING AUTHORITY RESPONSIBILITIES ....ccoooiiiieecee e 28
9.1 GBINETAL ... bbb 28
9.2 Contracting Authority Permits, Licences, Approvals and Agreements......... 29
PROJECT CO RESPONSIBILITIES = GENERAL .....cccoviiiiiiiieeese s 30
10.1 OLhEr BUSINESS ...ttt nre e 30
10.2 Complete and Operational Facility ...........ccccovivveiieiiiie e 30
10.3 General Responsibilities and Standards...........ccocevvrinnieniennneee e 30



11.

TABLE OF CONTENTS

(continued)

Page
PROJECT CO RESPONSIBILITIES — DESIGN AND CONSTRUCTION.................. 31
111 Development 0f DESIGN ......ccveiiiieiier e 31
11.2 SEArt-UP IMEBLING ...c.veeeieiie et 33
11.3 DeSIgN WOIKSNOPS ..ottt 34
11.4 Clinical FUNCLIONAIITY.........cooiiiiiiiee e 41
115 Performance of Design Obligations...........cccvvvevieieiieiiee e 42
11.6 WOrKS SUDMITTAIS.......eiiieiece e 42
11.7 DOoCUMENTS AL the SITE .....oveiviiiiicee s 42
11.8 General Construction OBlIgatioNns............ccceveiiriieiiie e 43
11.9 Permits, Licences, Approvals and AQreements .........cccccvevveeereereeseeseereennes 44
11.10 Protection of Work and Property .........ccocceeeeeeieniesieneee e 46
11.11 Liability Unaffected.........ccoiieiiie e 47
11.12 T =] SRR 47
11.13 AAAITIONAT WOTKS ... 49
11.14 DEfECIVE WOTKS ...t 53
11.15 Warranty OBIIgatioNS..........ccooieiiie e 54
11.16 Prompt Repair of Warranty WOrk............ccoceeeiiiienieninie e 55
11.17 Minimize Disturbance and Works in Existing Facilities.............cccccevvrnnen. 57
11.18 Warranty Period SECUNITY ........cueiuiiiriieiesie e 58
11.19 SUBSTITULIONS. ...ttt bbbt 61
11.20 Change IN StANCAITS ........cooveieiieeee e e 61
11.21 Subcontractors and SUPPHETS.......ccveiviieiiee e 61
11.22 INTENTIONALLY DELETED ....ooviiiiie et 62
11.23 Protest and TrESPASS. .. .ecuveiveerieeierieeieeiesieestesree e eeessee e eeesreesseaseesseesseeneesres 62
11.24 COR CertifICAION ...t 64
11.25 Demolition REQUITEMENTS .......ccuviieiieieeie et 67
11.26 Pandemic and Epidemic Plan...........cccocoiiiiiiiiiieee e 69
11.27 On-Site and Excess Soil Management..........ccccevveveeieneenesiee s 70

11.28 Anti-Racism, Anti-Discrimination and Anti-Harassment Governance
REQUITEMENES ...ttt e ste e e e sneeaeeneenns 71



12.

13.

14.

15.

16.

TABLE OF CONTENTS

(continued)

Page
11.29 INdigeNOUS ENQAGEMENT.........oiiiiiiiieitieie e 71
REPRESENTATIVES ...ttt 72
12.1 The Contracting Authority Representative ...........ccooceeeeieenenie e 72
12.2 The Project Co RepresentatiVe. .......cvcvveveieeiieiee e 73
12.3 Communications t0 RepreSentatives. ..........ccvieeieerenieeneeie e 74
12.4 KEY INAIVIAUALS ..ot 74
BASELINE WORKS SCHEDULE AND WORKS REPORT ......cccccocciiiiieeiiee e 74
13.1 Completion of the WOIKS.........ccceiieiiiie e 74
13.2 The Baseline Works SChedule ... 75
13.3 Changes to the Baseline Works Schedule............ccooveiiiiiii i, 77
134 Failure to Maintain Schedule.............oooiiiiii e 78
13.4A Notification of Early Phase Completion..........ccccovevieviiieviece e 80
135 Notification of Early Substantial Completion............cccccoviviriinieiniceee, 81
13.6 WOTKS REPOI ...ttt e enneene s 81
WORKS COMMITTEE ..ottt 82
14.1 EStabliSNMENT ... s 82
14.2 FUNCEION @NA ROIE ... s 83
14.3 Term of WOrks COMMITEEE ........coviiiiiieieie e 84
14.4 Replacement of Committee MemDEIS ........ccooovviiiiiiieiiee e 84
145 Procedures and PraCtiCeS..........ccouiirieiieiiiiesie e 85
14.6 Proceeding at RISK .......ccuoiiiiiii e 86
QUALITY MANAGEMENT ..ottt 87
15.1 Health and Safety INSPECLIONS..........coviiiiiiiiieee s 87
15.2 Changes tO PIANS ........ccvoiiiiee et 89
15.3 Quality Manuals and ProCeAUIES ..........c.ooiveiiiiriieisie e 89
15.4 (@0 11121, o] 0T (o] 1o SRS 90
LANDS AND SITE ACCESS AND INVESTIGATION .....ccociiiiieeiie e 90
16.1 LICENCE 10 SITE....eiuiiieiicie et 90
16.2 Non-Exclusive Licence and Development of Lands ..........cccceeovieiiiicnnnne. 91
16.3 Limited ACCESS ATBAS .....oviviiiiiiiiiieiieiie ettt bbbt 92



17.

18.

19.

20.

21.

TABLE OF CONTENTS

(continued)

Page
16.4 NamMiNg anNd SIGNAGE ....cveeueeriieieeie e nes 92
16.5 NO INTEIESE IN LAN ... 92
16.6 NON-Disturbance AQreEMENT .........ccueiierieiieieee e 93
16.7 Changes to the Lands OF SIte .........cccvvieiieeiecie e 93
16.8 Adequacy 0F the SIE.......ccceoiiiiei e 93
16.9 Inspection and Investigation 0f the Site.........cccccvveviieie s 94
16.10 No Warranty in Respect of the Site ... 94
16.11 No Claims in Respect 0f the Lands..........cccccevveveiiieiieii e 94
TITLE ENCUMBRANCGES........o oottt 95
17.1 Title ENCUMDBIANCES ....ovviiiieieisiieiieeeee ettt 95
17.2 NO Site ENCUMDIANCES .......eiiieiiiie e 95
17.3 CONSLIUCTION ACE ..ttt 96
SITE CONDITIONS . ...ttt e e et et e e s e e st e e e snbaeesrneeans 97
18.1 Acceptance of the Site and Site CoNditionS..........ceeeeiveriverreiesieese e 97
18.2 CONAMINALION........eiiieei et sre e 97
18.3 Items of Geological, Historical or Archaeological Interest or Value ............ 99
18.4 SPECIES-AL-RISK ... s 100
18.5 Differing Other Site CoNdItiONS..........ccccoveiiieiiiie e 101
GOVERNMENTAL AUTHORITY AND THIRD PARTY FINANCIAL
OBLIGATIONS ...ttt sttt re et s 103
19.1 Financial ObHgatioNS ..........ooveiiiieiiee e e 103
CONTRACTING AUTHORITY ACCESS AND MONITORING .......ccccovvivriieirinne 104
20.1 Contracting Authority Access During the WOrks...........ccooevvieieiciine. 104
20.2 InCreased MONITOTING ......ccveieiieieee e 104
20.3 RIGNT L0 OPEN UP ..t 105
20.4 No Relief from Obligations .........ccccoveiiiiiiiece e 105
20.5 Right of Access of Additional Contractors to WOrkS.........c.ccceevvveevveinnene, 105
EQUIPIMENT ...ttt ettt ettt be et e e sne e 105
21.1 Equipment Steering COMMILEEE..........covviiiiieiieceee e 105
21.2 Contracting Authority Equipment Responsibilities............cccocveveviveivenenne. 106



22,

23.

23A

TABLE OF CONTENTS

(continued)

Page
21.3 INTENTIONALLY DELETED .....ccoooiiiiieee et 109
21.4 Project Co Equipment and Existing Equipment Responsibilities................ 109
215 Additional Project Co Equipment Responsibilities ...........c.ccooevvieieennnne 115
21.6 MiniMizing DiSTUPLIONS ......ccuveieiieciee e 115
21.7 EQUIPMENT TIaINING ..ot 115

21.8 Scheduling of Not-In-Contract Equipment and Existing Equipment
Related ACHIVITIES........coeiiieieeie e e 116
21.9 Maintenance of EQUIPMENT.........ccoiviieiieie e 118

LEADERSHIP IN ENERGY & ENVIRONMENTAL DESIGN AND OTHER
REQUIREMENTS ... .ottt bbbt 118
22.1 LEED Design and Construction Obligations............cccocevvieiiienniieeieeene 118
22.2 Mandatory Prerequisites and CreditS..........ccovvveviereiienece e 118
22.3 LEED Progress REPOIS .........ooiiiiiiiiieiiee e 118
22.4 LEED SIIVEr RAtING ....ccveiieiecie e 118
22.5 Greenhouse Gas CredilS........ocuuiiiieiieie e 119
22.6 LEED Obligations in Design and Construction Contract...............ccccvenee.e. 119

INDEPENDENT CERTIFIER AND COMBINED DISPUTE RESOLUTION

BOARD .. ..ttt ettt n ettt neene s 120
23.1 Appointment of the Independent Certifier...........ccovviieiinieieie e 120
23.2 Role of the Independent Certifier ...........ccvveieiieevie e 120
23.3 Changes to Terms of APPOINIMENT........cccoiiieiiiie e 120
23.4 Right to Change APPOINTMENT .........c.coeiieieciece e 120
23.5 (Of0T0] o<1 2= 14 0] o DRSPS 121
23.6 Payment of Independent Certifier..........ccccovveieiiiieeie e 121
23.7 REPIACEIMENT. ... e e 121
23.8 Combined Dispute Resolution Board ...........ccccceeveviveveiieieese e 122
PHASE COMMISIONING AND COMPLETION ......cccovoiiiieieierecese e 122
23A.1 Phase Commissioning ACHIVITIES ........cceiveiieie e 122
23A.2 Phase CommissSioNing Program .........ccccooceiieieiinneniie e 122
23A.3 Commencement of Phase Project Co CommisSioning .........ccccoeevveriveeenne. 123
23A4 Phase Completion CertifiCate ...........ccooeiieiieii i 124

-Vi-



TABLE OF CONTENTS

(continued)
Page
23A5 Operation and Maintenance Manuals and Warranties..........cccccceevvvevieenne. 126
23A.6 Phase Contracting Authority COmMMISSIONING ......cccvevveiierierieiieseee e 126
23A.7 Phase CountdoWn NOLICE..........ccueiieiiiierieseee e 127
23A.8 Phase Minor Deficiencies and Phase Seasonal Works.............cccccevviinnnn, 128
23A.9 Rectification of Phase Minor Deficiencies, Completion of Phase
SEASONAI WOTKS......ccuiiiiee et 130
23A.10  Failure to Rectify Phase Minor Deficiencies and Complete Seasonal
WVOTKS ..ottt et e st et nre e re e e 131
23A.11  Effect of Phase CertifiCateS/USe ........coovriiiiiiiiie e 131
COMMISSIONING AND COMPLETION ....cooiiiiiiiiiisiesicsesese e 131
24.1 CommISSIONING ACHIVITIES.....ccveiiiiieiiee et 131
24.2 Final CommisSioning PrOQram ..........ccccoueieiiiesieneeieseesie e see e 131
24.3 Commencement of Project Co COmMMISSIONING........ccccvveeieeieninnienieeieeee 133
24.4 Substantial Completion Certificate...........cccovveveiierivericc e 133
24.5 Operation and Maintenance Manuals ...........ccoceieiieninie e 136
24.6 Contracting Authority COmMMISSIONING........ccevviieiiere e 136
24.7 Countdown Notice and Substantial Completion Deliverables..................... 137
24.8 Minor Deficiencies and Seasonal WOrKS...........cccoovevviieneeieiie i, 138
24.9 Rectification of Minor Deficiencies, Completion of Seasonal Works ........ 140
24.10 Failure to Rectify Minor Deficiencies and Complete Seasonal Works
and Release of Works HOIADACKS ..o 141
24.11 Final Completion Countdown NOLICE .........ccccvvveeiiiie e 142
24.12 INTENTIONALLY DELETED .....ccoooviiiieee et 143
24.13 INTENTIONALLY DELETED ....ccoooiiiiieiec e 143
24.14 INTENTIONALLY DELETED .....ccocoviiiieiece e 143
24.15 Final Completion CertifiCate..........ccoveiieieiie e 143
24.16 Effect Of CertifiCateS/USE. ......oovi e e 145
HUMAN RESOURCES ..ottt 145
25.1 Admittance of Personnel, Security and Safety ...........ccceciiiiiiiiiniennnnn 145
25.2 Notification of CONVICLIONS.........cccveiieieiie e 145
25.3 Human ResoUrCes POIICIES. ........couviieieiieceee e 146



26.

27.

28.

29.

30.

31.

32.

TABLE OF CONTENTS

(continued)

Page
25.4 Management OrganiZations ...........ccvereeeereeriesee e eee et ee e 146
CONTRACTING AUTHORITY’S REMEDIAL RIGHTS ... 146
26.1 Exercise of Remedial RIghtS........ccooviiiiiiiie 146
26.2 EMEIGENCY ...t 148
26.3 RECHTICALION ... e 148
26.4 COSES ANA EXPENSES.....cuvvevieiieie et stee st et ste e e et te e sae e eneenes 149
26.5 ReIMDUISEMENT EVENLS ......ooiiiieieiee e e 149
26.6 Reimbursement if Improper Exercise of RightS ..........ccccccvevviieiiic i, 149
RECORDS, INFORMATION AND AUDIT ...ttt 150
27.1 RECOIAS PrOVISIONS. ......iiiiiiiiiiisiieiieie et 150
27.2 Information and General Audit RIghts ..o 150
27.3 Lenders’” Consultant REPOIS.......cc.vcuveieiieiiereee e 152
COMMUNICATIONS ...ttt et et e e e e snaeeennneas 152
28.1 COMMUNICALIONS ...ttt 152
CHANGES IN LAW .ottt e e e e e nnae s 152
29.1 Performance after Change in LaW .........ccccoccvvieiieiecie e 152
29.2 WOrks Change IN LAW .......ccueiiriieiiiieieee e 152
29.3 Relevant Change IN LaW ........cccviveiiiie it 153
29.4 Pandemic and Epidemic Change in Law .........ccocoveiiiiieninin e 155
VARIATIONS ...ttt sttt r et st re e 158
30.1 Variation PrOCEAUIE .......ocueeiiiie e 158
30.2 Innovation and Value ENGINEEring .......cccccovvveeiveieiieie e 158
DELAY EVENT Sttt e e e e e e nneeeans 160
311 DETINITION ...t 160
31.2 Consequences of @ Delay EVENL...........cccoiiiiiiiiniieeee e 161
31.3 MIIGALION. ...ttt e et e s re e e 166
COMPENSATION EVENTS ...ttt 166
321 DETINITION ...t 166
32.2 Consequences of a Compensation EVENL........ccccoovvveiininnienenie e 166
32.3 MIEIGALION. ...t e e e e nre e e e 168



33.

34.

35.

36.

37.

TABLE OF CONTENTS

(continued)

Page
32.4 INSUIEA EXPOSUIE ...ttt s 168
32.5 Delivery of Baseline Works Schedule...........cccccevviiiiiene i, 168
RELIEF EVENT S ..ottt snae e nnae e 168
331 DETINITION ...t 168
33.2 Consequences of a Relief EVENt ..o 169
33.3 Mitigation and PrOCESS........coveieiieiieieseesie et 170
334 INSUIEA EXPOSUIE ...ttt e 171
FORCE MAUJEURE ...ttt sttt sttt sne e 171
34.1 DEFINITION .. e e 171
34.2 Consequences Of FOrce MajEUIE........c.coveveieerie e 172
34.3 Mitigation aNd PrOCESS........oiiiiiiieiieie et 173
34.4 INSUIEA EXPOSUIE ...ttt 174
34.5 MOTITICATIONS ...t 174
PROJECT CO DEFAULT ..ottt sttt 174
35.1 Project Co Events of Default ..o 174
35.2 NOtIfication OF OCCUITENCE ......ccuveiiieieiie et 178
35.3 RIGt 0 TerMINAtION.......ociiiieie e e e 178
35.4 REMEAY PrOVISIONS .....ecviiiieiieeie ettt 179
35.5 Contracting AUNOILY COSES ....ccviiieiiiieiie e 180
35.6 No Other Rights t0 TErminate..........cccocvvvevieeiieiie e 181
CONTRACTING AUTHORITY DEFAULT ...t 181
36.1 Contracting Authority Events of Default.............cccocvevviiiiienciieieece 181
36.2 Project CO™S OPLIONS ....ccuiiiieiieieeiie sttt nne s 182
36.3 [ (0] 110 O B O 01 £ USSR 182
36.4 No Other Rights t0 Terminate..........ccooeiieieiiiiieieeie e 182
RELIEF EVENT AND NON DEFAULT TERMINATION.....ccccooiiiiiieiieseiec e 182
37.1 Termination for Relief EVENt.........c.cooooiiiiiieeee e 182
37.2 Termination for FOrce MajeUrE.........cccecveveiieere e 183
37.3 Termination fOr CONVENIENCE .......cc.eiieiieie e 183
37.4 Automatic Expiry on EXpPiry Date ........cccccceviveveiieiieie e 183

-ix-



38.

39.

40.

41.

TABLE OF CONTENTS

(continued)

Page
37.5 Termination due t0 ProteSt ACION.........ccooviieieieieeee e 183
EFFECT OF TERMINATION ....ooiiiiieieie et 183
38.1 LI 0T LT LA T o TSP 183
38.2 Continued Effect — NO WAIVET ........cccooiiiiiiiie e 184
38.3 Continuing PerformMance ..........cocueiieiiiie e 184
38.4 Effect of Notice of Termination............ccooeveiiiinininieeee e 184
38.5 Ownership of INfOrmMation..........ccoooeiiiii i 186
38.6 Provision in SUDCONTIACES .........coviiiiiieiisc s 186
38.7 Transitional ArrangemMENTS..........c.eiuiiieiieriee e 186
38.8 Termination upon Aforesaid Transfer .........cccocvvvevievivcic v 187
38.9 SUIVIVAL ...ttt 187
COMPENSATION ON TERMINATION. .....ciiiiiiiieesiees e 188
39.1 Compensation 0N TerMINAtION.........cccceieiirieeie e 188
39.2 Full and Final Settlement ..o 188
INTELLECTUAL PROPERTY .ttt 188
40.1 Representation and Warranty...........ccccceeveieeieseene e 188
40.2 Delivery of Project Data and Intellectual Property Rights .............cccuee..... 189
40.3 Licence of Project Data and Intellectual Property Rights...........cc.cccevvneee. 189
40.4 Jointly Developed Materials .........cccooeiieiiiiniiieee e 190
40.5 MaintenanCe Of Data.........ccciiiiiiiiiiiere e 190
40.6 (01 - 113 TSP 191
40.7 Contracting Authority Trade-Marks ...........cccceveiieiiievniieieee e 191
40.8 Confidential INFOrmMation .........cccooeiiiiiie e 191
40.9 Government Use 0f DOCUMENTS.........cccviirrieriieneiisesie e 192
40.10 RESIIICTIONS ..ttt sr e 192
CONFIDENTIALITY oottt sttt 192
41.1 DISCIOSUIE ...t 192
41.2 REACTION ... et 193
41.3 Disclosure t0 GOVEIMMENT .......c.ooveiieieiieieeie e e 194
41.4 Freedom of INfOrmMation ..........ccocueiiiiiiniie e 194



42.

43.

44,

45.

46.

46A
47.
48.

TABLE OF CONTENTS

(continued)

Page

41.5 Use and Disclosure of Confidential Information............cccooeiiiiininenenn 194
41.6 (o] o] 0] OSSPSR 195
41.7 Survival of Confidentiality .........cooeiieiiiiiiie e 196
PERSONAL INFORMATION .....citietitieisie sttt st 196
42.1 GBNEIAL ... e s 196
42.2 Protection of Personal INformation.............cccooceviiinininienenesc e 197
42.3 Protection of Patient INfOrmation.............ccoovee i 198
42.4 Conflict and SUNVIVAL ..ot 199
INSURANCE AND PERFORMANCE SECURITY ..ooiiiiiicc e 199
43.1 General REQUITEMENTS. ......ccviiieieiiecie e 199
43.2 No Relief from Liabilities and Obligations ............cccccooeieiiiiieiine e 199
43.3 Form of Performance GUAarantee............ccooeveiireninieeienie e 199
LI PRSP PPPPRPTPRR 199
44.1 I e 199
INDEMNITIES ...ttt e e nnbe e e nne e e e 200
45.1 Project Co Indemnities to Contracting Authority ..........cccocvevviieieeiciienns 200
45.2 Contracting Authority Indemnities to Project CO.......ccoevvvveieieieeiicee 201
45.3 CondUCE OF CAIMS ... e 203
45.4 Mitigation — Indemnity ClaimS..........cocoiiiiiniiiie e 205
LIMITS ON LIABILITY oottt 205
46.1 INQITECE LOSSES ....eevviiie ettt sttt ettt 205
46.2 NO Liability IN TOM ..o 206
46.3 S0IE REMEAY ... e 206
46.4 Maximum Liability .......coooveiieeciece e 206
SC LIQUIDATED DAMAGES ...ttt 207
DISPUTE RESOLUTION PROCEDURE ........c.covciiiiiiiiesieiee e 208
ASSIGNMENT, SUBCONTRACTING AND CHANGES IN CONTROL................. 208
48.1 Project Co ASSIGNMENT ........ccviiiiieieeie e 208
48.2 Contracting Authority ASSIGNMENT.........coiviiiiiiie e 208
48.3 Y0 0Tt 1 Ut 1o RS 209



49.

50.

51.

TABLE OF CONTENTS

(continued)

Page
48.4 Changes in Ownership and CoNtrol ..........cccoeveieiienine e 210
48.5 Contracting Authority Due DIlIgeNCe.........ccovevueiieiveie e 212
PROHIBITED ACTS. ..ottt ettt e e e e snaeeennneeens 212
49.1 DETINITION ...t 212
49.2 REMEAIES ... et 213
49.3 Permitted PAYMENTS .........ccveiieieciece et 214
49.4 N0 41 o LA o] [OOSR 214
49.5 Replacement of Project Co Party ........cccccevveieiieiicic e 214
NOTICES. ...ttt e e st e e st e e st e e e ssb e e e ssbeeesnaeeenreeeans 214
50.1 NOTICES T0 PAITIES ..ottt 214
50.2 NOLICES 0 REPIESENTALIVES .....ccviieieiieie et 215
50.3 Electronic SUDMISSION ......cciiiiiiiiieee e 216
50.4 Change Of AAIESS........ooeeiieieeie e e 216
50.5 Deemed Receipt Of NOICES .......ocveiveieiiecece e 216
50.6 Service on Contracting AULNONILY ........coeiiiiieesee e 217
GENERAL ...ttt sttt e bt nenre s 217
51.1 AMENAMENTS ...ttt et re e 217
51.2 WVBIVET ...ttt bbbt b e bbbt ane s 217
51.3 Relationship Between the Parties..........c.ccoveiieiiiic e 218
51.4 General DUty t0 MITIGALE .......c.ecveieeieee e 218
51.5 Actual KNOWIBAGE ..o 219
51.6 ENLIre AQrEEIMENT ... .cvi et 219
51.7 NO REIANCE ... 219
51.8 SEVEIADTITY ...t 219
51.9 ENUIEMENT ... 220
51.10 Governing Law and JUFSAICLION ..........ccviiiiierieiie e 220
51.11 Cumulative REMEAIES .......coveiiiiie e 220
51.12 FUINEE ASSUIAINCE .....c.vitiieiiieiieieee ettt bbb 220
51.13 G0 1] K TR P U PRTUPR 220
51.14 Language Of AQreemMEeNT........ccviiierieie e 220



51.15
51.16
51.17
51.18
51.19
51.20

TABLE OF CONTENTS

(continued)

Page
Proof OF AUTNOTILY ....coviieieeee e 221
COUNTEIPAITS ...ttt e e nraees 221
Government Entities as Third Party Beneficiaries..........cccocoevnienivennnnnne. 221
Time iS Of the ESSENCE ......ooiiiiieiee 221
EMErgency MAtLErS ..........ooiiiiiiiie e 222
COPYFIGNt NOTICE. .. ccveeiree ettt 222

-Xiii-



SCHEDULES

Schedule No.
Schedule 1
Schedule 2
Schedule 3
Schedule 4
Schedule 5
Schedule 6
Schedule 7
Schedule 8
Schedule 9
Schedule 10
Schedule 11
Schedule 12
Schedule 13
Schedule 14
Schedule 15
Schedule 16
Schedule 17
Schedule 18
Schedule 19
Schedule 20
Schedule 21
Schedule 22
Schedule 23
Schedule 24
Schedule 25
Schedule 26
Schedule 27
Schedule 28
Schedule 29
Schedule 30
Schedule 31
Schedule 32
Schedule 33
Schedule 34
Schedule 35
Schedule 36

TABLE OF CONTENTS

Page

Description

Definitions and Interpretation

Completion Documents

Letters of Credit

Lenders’ Direct Agreement

Construction Contractor’s Direct Agreement
Independent Certifier Agreement

Subcontractor’s Direct Agreement

Project Co Parties

Key Individuals

Review Procedure

Design Quality Plan and Construction Quality Plan
Form of Performance Guarantee of Construction Guarantor
Project Co Proposal Extracts

Outline Commissioning Program

Output Specifications

Title Encumbrances

Works Report Requirements

Communications

Works Scheduling Requirements

Payment Procedures

INTENTIONALLY DELETED

Variation Procedure

Compensation on Termination

Financial Model

Insurance and Performance Security Requirements
Record Provisions

Dispute Resolution Procedure
INTENTIONALLY DELETED

Refinancing

Insurance Trust Agreement

Project Co Information

Trust Account Agreement

Warranty Protocol

Site and Lands

INTENTIONALLY DELETED

Contractor Site Specific Safety Manual Requirements

-Xiv-



1Door4Care: CHEO Integrated Treatment Project Agreement

Centre

Execution Version

THIS PROJECT AGREEMENT is made as of the 28th day of September, 2023

BETWEEN:
CHILDREN’S HOSPITAL OF EASTERN ONTARIO - OTTAWA
CHILDREN’S TREATMENT CENTRE, a non-share capital corporation
incorporated under the laws of Ontario
(“Contracting Authority”)

AND:
ELLISDON INFRASTRUCTURE OCH INC., a corporation incorporated
under the laws of [REDACTED]
(“Project Co”)

WHEREAS:

A Contracting Authority, with the assistance of Ontario Infrastructure and Lands

Corporation (“10), wishes to procure the design, construction, and financing of: (i) the
1Door4Care Integrated Treatment Centre, a state-of-the-art treatment hub to provide
integrated care for kids and teens presenting with extensive developmental needs,
medical complexity or facing mental health challenges; (ii) a below grade access tunnel
connecting the new 1Door4Care Integrated Treatment Centre to the existing building at
401 Smyth Road in Ottawa, Ontario; and (iii) a parking garage to facilitate parking for
staff and visitors (the “Project”™).

Contracting Authority commenced the procurement process for the Project by issuance of
a Request for Qualifications for the Project on March 16, 2022.

Contracting Authority and Project Co wish to enter into this project agreement (the
“Project Agreement”) which sets out the terms and conditions upon which Project Co
shall perform the Works.

The overriding priorities of Contracting Authority in entering into and implementing this
Project Agreement are the health and safety of clients and staff of the Facility and their
needs, and the provision of first-rate children and youth services and Project Co
recognizes and understands that the health and safety of the clients and staff of the
Facility is, at all times, paramount.

The Project will proceed as a public-private partnership project and complies with the
principles set out in MOI’s Building a Better Tomorrow: An Infrastructure Planning,
Financing and Procurement Framework for Ontario’s Public Sector (the “IPFP
Framework?™).
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F. The IPFP Framework establishes 5 fundamental principles which guide the financing and
procurement of public infrastructure projects in Ontario:

1. The public interest is paramount.
2. Value for money must be demonstrable.
3. Appropriate public control/ownership must be preserved.
4, Accountability must be maintained.
5. All processes must be fair, transparent and efficient.
G. The IPFP Framework states that, consistent with the principle of appropriate public

ownership/control, public ownership of assets will be preserved in the public sector.

H. With a view to ensuring that both Parties are able to properly and effectively discharge
their respective duties, functions and responsibilities under Applicable Law, it is the
intent that Contracting Authority and Project Co work collaboratively, responsibly and
cooperatively throughout the Project Term.

NOW THEREFORE in consideration of the mutual covenants and agreements of the Parties
hereinafter contained and for other good and valuable consideration, the receipt and sufficiency
of which are hereby acknowledged, the Parties covenant and agree as follows:

1. DEFINITIONS AND INTERPRETATION
11 Definitions and Interpretation
@ This Project Agreement shall be interpreted in accordance with Schedule 1 —

Definitions and Interpretation.

(b) This Project Agreement is comprised of this executed agreement and the following
documents, all of which are hereby incorporated by reference into and form part of

this Project Agreement:

Schedule No. Description
Schedule 1 - Definitions and Interpretation
Schedule 2 - Completion Documents
Schedule 3 - Letters of Credit
Schedule 4 - Lenders’ Direct Agreement
Schedule 5 - Construction Contractor’s Direct Agreement
Schedule 6 - Independent Certifier Agreement
Schedule 7 - Subcontractor’s Direct Agreement
Schedule 8 - Project Co Parties
Schedule 9 - Key Individuals
Schedule 10 - Review Procedure
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Schedule 11 Design Quality Plan and Construction Quality Plan
Schedule 12 Form of Performance Guarantee of Construction Guarantor
Schedule 13 Project Co Proposal Extracts
Schedule 14 Outline Commissioning Program
Schedule 15 Output Specifications
Schedule 16 Title Encumbrances
Schedule 17 Works Report Requirements
Schedule 18 Communications
Schedule 19 Works Scheduling Requirements
Schedule 20 Payment Procedures
Schedule 21 INTENTIONALLY DELETED
Schedule 22 Variation Procedure
Schedule 23 Compensation on Termination
Schedule 24 Financial Model
Schedule 25 Insurance and Performance Security Requirements
Schedule 26 Record Provisions
Schedule 27 Dispute Resolution Procedure
Schedule 28 INTENTIONALLY DELETED
Schedule 29 Refinancing
Schedule 30 Insurance Trust Agreement
Schedule 31 Project Co Information
Schedule 32 Trust Account Agreement
Schedule 33 Warranty Protocol
Schedule 34 Site and Lands
Schedule 35 INTENTIONALLY DELETED
Schedule 36 Contractor Site Specific Safety Manual Requirements

(c) The documents comprising this Project Agreement are complementary and what is
called for by any one of them shall be interpreted as if called for by all, except in the
event of ambiguities, conflicts or inconsistencies, in which case Section 1.2 shall
apply.

(d) Except for the Project Co Proposal Extracts, on Commercial Close, the Request for
Proposals and Project Co’s proposal shall be superseded entirely by this Project
Agreement and rendered null and void, and shall not be relied upon or used by Project
Co, Contracting Authority or anyone else (including anyone pursuant to Schedule 27
— Dispute Resolution Procedure or any arbitral body or any court) in any way to
interpret or qualify the scope of the Works, any obligations or liabilities of Project
Co, or anything else contained in this Project Agreement.

(e Unless it is specifically provided that a consent, approval or satisfaction is in the sole
discretion of Contracting Authority, no consent, approval or satisfaction of
Contracting Authority or the Contracting Authority Representative shall be
unreasonably withheld or delayed.
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()] Unless it is specifically provided that a consent, approval or satisfaction is in the sole
discretion of Project Co, no consent, approval or satisfaction of Project Co or the
Project Co Representative shall be unreasonably withheld or delayed.

(9) The organization of the Output Specifications into divisions, sections and parts shall
not control Project Co in dividing the Works among the Project Co Parties or in
establishing the extent of the Works to be performed by a trade.

1.2 Conflict of Terms

@) In the event of ambiguities, conflicts or inconsistencies between or among any of the
provisions of this Project Agreement, the provisions shall govern in the following
order of precedence with each taking precedence over those listed subsequently:

Q) the provisions of amendments in writing to this Project Agreement signed by
the Parties and Variation Confirmations shall govern and take precedence only
over those specific provisions of this Project Agreement expressly amended
thereby;

(i) any provision establishing a higher standard of safety, reliability, durability,
performance or service shall take precedence over a provision establishing a
lower standard of safety, reliability, durability, performance or service;

(iii)  the body of this Project Agreement;

(iv)  Schedule 1 — Definitions and Interpretation;

(v) Schedule 27 — Dispute Resolution Procedure;

(vi)  Schedule 20 — Payment Procedures;

(vii)  Schedule 15 — Output Specifications;

(viii)  Schedule 25 — Insurance and Performance Security Requirements;
(ix)  Schedule 22 — Variation Procedure;

(x) Schedule 10 — Review Procedure;

(xi)  Schedule 14 — Outline Commissioning Program;

(xii)  Schedule 11 — Design Quality Plan and Construction Quality Plan;
(xiit)  Schedule 29 — Refinancing;

(xiv)  Schedule 23 — Compensation on Termination;
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(b)

(©)

(d)

13
(a)

14

(@)

2.1

(@)

(xv)  Schedule 26 — Record Provisions;
(xvi) the other Schedules in the order in which they are listed in Section 1.1(b); and
(xvii) Schedule 13 — Project Co Proposal Extracts.

Subject to Section 1.2(a), if the ambiguity, conflict or inconsistency is between a
provision of general application and a provision that applies only to a specific part of
the Works, the provision that applies to the specific part of the Works shall govern for
that specific part of the Works.

If any ambiguity, conflict or inconsistency is not readily resolved by the foregoing
provisions of this Section 1.2, then Project Co or Contracting Authority, upon
discovery of same, shall immediately give Notice to the Contracting Authority
Representative. The Contracting Authority Representative shall, within 10 Business
Days after such Notice, make a determination of which provision governs and give
Notice of such determination, in writing, to Project Co.

Contracting Authority and Project Co shall comply with the determination of the
Contracting Authority Representative pursuant to this Section 1.2 unless Contracting
Authority or Project Co disputes the decision of the Contracting Authority
Representative in which event such Dispute may be referred for resolution in
accordance with Schedule 27 — Dispute Resolution Procedure.

Conflict of Documents

In the event of any ambiguities, conflicts or inconsistencies between this Project
Agreement and the Lenders’ Direct Agreement, the Lenders’ Direct Agreement shall
prevail. Notwithstanding the forgoing, if there is any right or remedy in favour of
Contracting Authority set out in the Lenders’ Direct Agreement or any part thereof
which is not set out or provided for in the Project Agreement, such additional right or
remedy shall not constitute an ambiguity, conflict or inconsistency.

Legal Requirements

Whenever standards of Applicable Law differ, the most stringent standards shall
govern.

COMMERCIAL CLOSE AND FINANCIAL CLOSE
Effective Date

The provisions of Sections 1.1, 1.2, 1.4, 2.1, 2.2, 2.3, 2.4, 3.1, 4.16 to 4.22, 5 to 15,
16.5, 17 to 23, 25 to 30, and 40 to 51 and Schedules 1, 2, 8 to 13, 16, 18, 22, and 24
to 27 of this Project Agreement will come into effect on the date of this Project
Agreement (“Commercial Close”). All other provisions and schedules will come
into effect only on Financial Close.
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2.2

(@)

(b)

(©)

(d)

2.3
(a)

Standby Letter of Credit
INTENTIONALLY DELETED

Unless a Standby Letter of Credit is drawn by Contracting Authority in accordance
with the provisions of this Project Agreement, Contracting Authority shall release and
deliver the Standby Letter(s) of Credit to Project Co on Financial Close.

Project Co shall ensure that the Standby Letter(s) of Credit (and any replacement
therefor) is renewed prior to its expiry date if, as at such date, Financial Close will
not, or may reasonably be expected not to, have occurred.

If Project Co delivers multiple Standby Letters of Credit from multiple Letter of
Credit Providers in accordance with Section 9.1(2) of the Request for Proposals,
Project Co acknowledges and agrees that:

() Contracting Authority may draw upon any Standby Letter of Credit provided
by any Letter of Credit Provider in any specified rateable amount;

(i) Contracting Authority may draw on any Standby Letter of Credit provided by
any Letter of Credit Provider in a disproportionate amount to such Letter of
Credit Providers’ contribution to security;

(ili)  Contracting Authority may draw upon any Standby Letter of Credit provided
by any Letter of Credit Provider even in the event that such Letter of Credit
Provider is no longer a Project Co Party; and

(iv)  The provision of multiple Standby Letters of Credit shall not in any way
prejudice or adversely affect the rights of Contracting Authority to draw on
the Standby Letter(s) of Credit in accordance with this Project Agreement,
including in a circumstance where the default giving rise to Contracting
Authority’s right to draw on the Standby Letter(s) of Credit is not the result of
any act or omission of the Letter of Credit Provider(s) whose Standby Letter
of Credit is drawn upon.

Financial Close

If Project Co fails to deliver to Contracting Authority any of the documents referred
to in Section 1 of Schedule 2 - Completion Documents by the Financial Close Target
Date (other than as a direct result of a breach by Contracting Authority of its
obligation to deliver to Project Co the documents referred to in Section 2 of Schedule
2 — Completion Documents) and Contracting Authority does not waive such
requirement, Contracting Authority will be entitled to draw on the Standby Letter of
Credit immediately and to retain the proceeds thereof as liquidated damages, and may
terminate this Project Agreement in its entirety by written Notice having immediate
effect. The Parties agree that such liquidated damages are not a penalty but represent
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(b)

(©)

2.4
(a)

(b)

a genuine and reasonable pre-estimate of the damages that Contracting Authority will
suffer as a result of the happening of the specified event. Such payment shall
constitute full and final settlement of any and all damages that may be claimed by
Contracting Authority as a result of Project Co not achieving Financial Close. The
Parties agree that such liquidated damages shall be payable whether or not
Contracting Authority incurs or mitigates its damages, and that Contracting Authority
shall not have any obligation to mitigate any such damages.

If Contracting Authority fails to deliver to Project Co any of the documents referred
to in Section 2 of Schedule 2 - Completion Documents by the Financial Close Target
Date (other than as a direct result of a breach by Project Co of its obligation to deliver
to Contracting Authority the documents referred to in Section 1 of Schedule 2 —
Completion Documents) and Project Co does not waive such requirement, Project Co
will be entitled to the return of the Standby Letter of Credit and to terminate this
Project Agreement in its entirety by written Notice having immediate effect.

Project Co shall deliver to Contracting Authority each of the items referred to in
Section 3 of Schedule 2 — Completion Documents by the date set out in such Section.

Disruption in Financial Markets

If Financial Close cannot be achieved by the Financial Close Target Date by reason
solely of a Severe Market Disruption, subject to Project Co's obligation to renew the
Standby Letter of Credit pursuant to Section 2.2, the Financial Close Target Date will
be extended until the date falling 10 Business Days (or such other period as the
Parties agree, acting reasonably) after the date on which such Severe Market
Disruption ceases.

If a Severe Market Disruption exists, then, at any time before such Severe Market
Disruption ceases and prior to Financial Close, Contracting Authority may in its sole
discretion either:

Q) terminate this Project Agreement in its entirety by written notice having
immediate effect; or

(i) direct Project Co to assign to Contracting Authority and Contracting Authority
will assume:

(A) the Project Agreement, and all of Project Co's right, title and interest in the
Project Data, the Intellectual Property Rights and the Project Co
Permits, Licences, Approvals and Agreements; and

(B) those contracts between Project Co and any Project Co Party which
Contracting Authority elects to be assigned.
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(©)

3.1

(@)

(b)

(©)

(d)

If Contracting Authority exercises its rights pursuant to Section 2.4(b), and, provided
Project Co has, if directed, delivered the assignments provided for in Section
2.4(b)(i1))(A) and 2.4(b)(ii)(B) above, Project Co will be entitled to the return of its
Standby Letter of Credit and to payment of an amount equal to the Proposal Fee
pursuant to Section 10.3.2 of the Request for Proposals plus [REDACTED]% of such
fee. Contracting Authority’s obligation to return the Standby Letter of Credit and to
pay such fee shall be contingent on the receipt of a waiver, in form and substance
satisfactory to Contracting Authority, that such fee represents full and final
satisfaction of any obligation or liability of Contracting Authority, 10 and any other
Government Entity to Project Co and any Project Co Parties in connection with the
Project Agreement and the Request for Proposals process.

GUARANTEED PRICE
Guaranteed Price and Adjustments

Project Co represents and warrants that the Guaranteed Price, exclusive of HST, is
$371,371,069.13, and is equal to the sum of the Cost of the Works and the Cost of the
Financing. The Cost of the Works and the Cost of the Financing are as set out in the
Financial Model. For clarity, the Guaranteed Price includes the Equipment Fee.

Project Co represents and warrants that the Project Debt Interest Cost is based upon
the Interest Reference Rate. The Project Debt Interest Cost will be adjusted once on,
or within the 2 Business Days immediately prior to, Financial Close on the basis of
the actual increase or decrease in the Project Debt Interest Cost resulting directly
from any change upward or downward in the Interest Reference Rate as compared to
the Interest Reference Rate as at the Financial Submission Deadline.

The Parties:

Q) acknowledge that the Project Debt Interest Cost is a component of the Cost of
the Financing and that the Project Debt Interest Cost is subject to adjustment
under Section 3.1(b) as at the date set out in Section 3.1(b); and

(i) acknowledge and agree that subject to adjustments made in accordance with
the provisions of this Project Agreement, the final Guaranteed Price shall be
determined on the basis of such final adjusted Cost of the Financing and the
final adjusted Cost of the Works as of the date set out in Section 3.1(b).

Subject to the provisions of Section 3.1(c), the Parties agree that the Guaranteed Price
will not be subject to adjustment despite changes in the Works, unless such changes
in the Works arise pursuant to a Variation Confirmation. The Parties further agree
that the Guaranteed Price will only be adjusted where the Project Agreement
specifically and expressly refers to an adjustment to the Guaranteed Price, and no
claim for an adjustment to the Guaranteed Price on any legal or equitable basis
outside of the specific and express rights to an adjustment of the Guaranteed Price set
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out in the Project Agreement will be allowed. In order to be effective, any permitted
adjustment to the Guaranteed Price must be provided for in a Variation Confirmation
under Schedule 22 — Variation Procedure.

3.2 Cash Allowances

@ Project Co shall open the Cash Allowance Account, deposit the Cash Allowance
Amount into the Cash Allowance Account on the dates and in the amounts set out in
the Financial Model and shall manage the Cash Allowance Account in accordance
with Section 3.2(b).

(b) The cash flow process applicable to the Cash Allowance Account will be as follows:

() Project Co will hold and manage all monies in the Cash Allowance Account
in trust for the benefit of and as directed by Contracting Authority;

(i) interest earned on the Cash Allowance Account will accrue in the Cash
Allowance Account and will be for the benefit of Contracting Authority;

(iii)  Project Co shall provide a reconciliation of the Cash Allowance Account to
Contracting Authority on a monthly basis;

(iv)  Project Co shall obtain the written approval of Contracting Authority prior to
committing to purchasing or performing the Cash Allowance Item;

(v) subject to Project Co’s obligation to fund the Cash Allowance Account
pursuant to Section 3.2(a), Contracting Authority shall make deposits into the
Cash Allowance Account in the event that the payment requirements for the
Cash Allowance Item, including applicable HST, for invoices approved by
Contracting Authority, exceed the Cash Allowance Amount;

(vi)  Contracting Authority shall deposit such funds into the Cash Allowance
Account on a date that is no later than 2 Business Days before the date that
Project Co is required to make each of the applicable payments under each of
the invoices approved by Contracting Authority pursuant to Section 3.2(b)(v)
related to such works;

(vii) if, on the earlier of (A) Final Completion and (B) the Termination Date, there
exists a positive balance in the Cash Allowance Account, such balance will be
the property of Contracting Authority and will be paid by Project Co to
Contracting Authority or as Contracting Authority directs; and

(vii) the Parties agree to mutually review the operation of the Cash Allowance
Account on a regular basis and make any appropriate modifications to ensure
its efficient operation.
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(©)

(d)

(€)

(f)

Project Co shall provide monthly reports to the Contracting Authority Representative
that include the following information:

Q) itemized and aggregate amounts committed to date for the Cash Allowance
Item;

(i) itemized and aggregate amounts spent to date for the Cash Allowance Item;
and

(iii)  the projected cost of the remaining Cash Allowance Item and the projected
effect of such costs on the Cash Allowance Account.

In addition to the monthly reports described in Section 3.2(c), Project Co shall, on a
monthly basis, provide to the Contracting Authority Representative a request for
payment approval (each, a “Request for Payment Approval”) that includes the
following information:

() details of all vendor or Project Co Party invoices that are due for payment that
month, including relevant supporting documentation;

(i) evidence that the commitment by Project Co to purchase and perform the
Cash Allowance Item has been approved by Contracting Authority pursuant to
Section 3.2(b)(iv); and

(iii)  any discounts, rebates, refunds, chargebacks, credits, price adjustments and
other allowances available to Project Co in connection with the Cash
Allowance Item.

Contracting Authority shall, within 10 Business Days of receipt of a Request for
Payment Approval, advise Project Co, in writing, whether or not payment of the
invoices set out in such Request for Payment Approval is approved. Contracting
Authority shall only be permitted to withhold its approval if Contracting Authority
determines that the Request for Payment Approval does not contain the information
that Contracting Authority requires, acting reasonably, to discharge its obligations
under this Section 3.2. If Contracting Authority withholds its approval pursuant to
this Section 3.2(e) and subsequently receives the information that Contracting
Authority requires, acting reasonably, to discharge its obligations under this Section
3.2, it shall, within 10 Business Days of its receipt of such information, provide to
Project Co, in writing, Contracting Authority’s approval for the invoices set out in the
aforementioned Request for Payment Approval.

If Contracting Authority approves the payment of the invoices set out in a Request for
Payment Approval, Project Co shall make payment to the relevant vendors or each
Project Co Party from the Cash Allowance Account.
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9)

4.1
(a)

(b)
4.2

(@)

43
(a)

Project Co acknowledges and agrees that:

() neither it, nor any Project Co Party, shall be entitled to any mark-ups for
profit, overhead or other costs associated with the Cash Allowance Item;

(i) all discounts, rebates, refunds, chargebacks, credits, price adjustments and
other allowances available to Project Co in connection with the Cash
Allowance Item shall be attributed solely to and shall benefit the pricing of the
Cash Allowance Item;

(iii)  all costs and expenses related to the administration of the Cash Allowance
Account, including, without limitation, the preparation of Requests for
Payment Approval and any required reporting, shall be borne by Project Co
and shall not be charged to the Cash Allowance Account; and

(iv)  the Cash Allowance Amount will be deposited and the Cash Allowance
Account will be managed in accordance with the Baseline Works Schedule
and any costs, expenses or delays related to funding or managing the Cash
Allowance Account are the responsibility of Project Co.

PAYMENT
General

Subject to the provisions of the Project Agreement (including, for clarity Section
3.1(d)) and in accordance with and subject to Applicable Law respecting holdbacks,
Contracting Authority shall make the payments set out in this Article 4.

Details of Payment Procedures are set out in Schedule 20 — Payment Procedures.
Acknowledgement by Project Co

Project Co acknowledges and agrees with Contracting Authority that Contracting
Authority is not responsible for the payment of any base progress payments pursuant
to the Design and Construction Contract nor any legislative holdbacks in respect
thereof.

Lump Sum Payments

Subject to Sections 4.4(a) and 4.10, Contracting Authority covenants and agrees to
pay to Project Co:

() the First Milestone Payment on the applicable Milestone Payment Date;

(i)  the Second Milestone Payment on the applicable Milestone Payment Date;
and
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(iii)  the Substantial Completion Payment on the Substantial Completion Payment
Date.
(b) On the later of the Substantial Completion Date and the date on which Project Co has

completed the procurement, installation and commissioning of all Equipment as set
out in Part 5 of Schedule 15 — Output Specifications and in accordance with Section
21, Contracting Authority shall pay to Project Co the Equipment Fee.

4.3A Milestone Payments

4.3A.1 Milestone Payment Completion Countdown Notice

(@)

(b)

(©)

For each Milestone Payment, Project Co shall deliver a notice (the “Milestone
Payment Completion Countdown Notice”) to Contracting Authority and the
Independent Certifier specifying the date on which Project Co anticipates the
applicable requirements for Milestone Payment Completion shall be satisfied (each an
“Anticipated Milestone Payment Completion Date”).

Each Milestone Payment Completion Countdown Notice shall be delivered no less
than 90 days prior to the applicable Scheduled Milestone Payment Completion Date.
If Project Co fails to deliver a Milestone Payment Completion Countdown Notice not
less than 90 days prior to the Scheduled First Milestone Payment Completion Date or
the Scheduled Second Milestone Payment Completion Date, the applicable
Anticipated Milestone Payment Completion Date shall be deemed to be the same date
as the Scheduled First Milestone Payment Completion Date or the Scheduled Second
Milestone Payment Completion Date, as applicable.

Project Co acknowledges and agrees that Contracting Authority requires a minimum
of 90 days’ notice prior to each Anticipated Milestone Payment Completion Date.

4.3A.2 Certification of Milestone Payment

(@)

(b)

Project Co shall give the Independent Certifier and Contracting Authority at least 10
Business Days’ notice prior to the date upon which Project Co anticipates the
applicable requirements for Milestone Payment Completion shall be satisfied in
respect of any Milestone Payment.

In respect of any Milestone Payment, Project Co shall give the Independent Certifier
and Contracting Authority notice (the “Milestone Payment Completion Notice”),
upon the satisfaction of the applicable requirements for Milestone Payment
Completion which shall describe, in reasonable detail, the satisfaction of requirements
for Milestone Payment Completion, together with Project Co’s opinion as to whether
the conditions for Milestone Payment Completion have been satisfied. The Milestone
Payment Completion Notice shall include all construction progress reports relating to
the applicable Milestone Payment Completion certified by the Lender’s Consultant.
Project Co shall, and shall cause the Lender’s Consultant to, co-operate with the
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(©)

(d)

(€)

(f)

(9)

Independent Certifier to permit the Independent Certifier to verify the Lender’s
Consultant's construction progress reports.

Contracting Authority shall, within five Business Days after receipt of each Milestone
Payment Completion Notice, provide the Independent Certifier and Project Co with
Contracting Authority’s opinion as to whether Project Co has satisfied the applicable
requirements for Milestone Payment Completion for the applicable Milestone
Payment and, if applicable, any reasons as to why it considers that Project Co has not
satisfied the applicable requirements for Milestone Payment Completion for the
applicable Milestone Payment.

Within 5 Business Days after Project Co’s receipt of Contracting Authority's opinion
pursuant to Section 4.3A.2(c), the Parties shall cause the Independent Certifier to
determine whether the applicable requirements for Milestone Payment Completion
for the applicable Milestone Payment have been met, having regard to the opinions of
both Project Co and Contracting Authority, and to issue to Contracting Authority and
Project Co either:

() a notice that the requirements for Milestone Payment Completion for the First
Milestone Payment or the Second Milestone Payment, as applicable, have
been met (the “First Milestone Payment Completion Date” or the “Second
Milestone Payment Completion Date”, as applicable); or

(i) a report setting out the percentage of the Funded Capital Costs that the
Independent Certifier considers remains to be completed in order to satisfy the
applicable requirements for Milestone Payment Completion for the applicable
Milestone Payment.

Where the Independent Certifier has issued a report in accordance with Section
4.3A.2(d)(ii), Project Co shall, within 5 Business Days after receipt of such report,
provide the Independent Certifier and Contracting Authority with a letter which
acknowledges the percentage of the Funded Capital Costs that remains to be
completed (as set out in the Independent Certifier’s report) to achieve the applicable
requirements for Milestone Payment Completion and includes a schedule for
completing such Work as it relates to the Funded Capital Costs that remains to be
completed. Upon completion thereof, Project Co may give a further Milestone
Payment Completion Notice and then Sections 4.3A.2(c) to 4.3A.2(d), inclusive, shall
be repeated until the Independent Certifier issues a notice pursuant to Section
4.3A.2(d)(i).

Where the Independent Certifier has issued a notice in accordance with Section
4.3A.2(d)(i), Contracting Authority shall make the First Milestone Payment or the
Second Milestone Payment on the applicable Milestone Payment Date.

The Independent Certifier’s decision to issue or not issue a notice that the
requirements for Milestone Payment Completion for the applicable Milestone
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45
(a)

4.6

(@)

4.7
(a)

(b)

Payment have been met shall be final and binding on the Parties solely in respect of
determining the applicable Milestone Payment Completion Date and no Dispute in
relation to a Milestone Payment Completion Date shall be subject to resolution
pursuant to Schedule 27 — Dispute Resolution Procedure, provided, however, that any
other Dispute in relation to the Independent Certifier’s decision to issue or not issue a
notice that the requirements for Milestone Payment Completion for the applicable
Milestone Payment have been met may be referred for resolution pursuant to
Schedule 27 — Dispute Resolution Procedure.

Directions of Payments

Project Co hereby irrevocably directs Contracting Authority to make any Milestone
Payment, and the Substantial Completion Payment, together with applicable HST, to
the Lenders’ Agent or as the Lenders’ Agent may direct. Contracting Authority shall
pay the First Milestone Payment, Second Milestone Payment, and Substantial
Completion Payment as directed by Project Co in accordance with this Section 4.4(a)
and shall not accept any redirection without the consent of the Lenders’ Agent.
Contracting Authority will pay the amounts that Project Co is entitled to hereunder
once the conditions for payment set out in this Project Agreement, if any, have been
satisfied. Project Co acknowledges and agrees that payment by Contracting Authority
of the First Milestone Payment, Second Milestone Payment, and Substantial
Completion Payment to the Lenders’ Agent in accordance with this Section 4.4(a)
constitutes payment by Contracting Authority to Project Co in satisfaction of
Contracting Authority’s obligation to pay the First Milestone Payment, Second
Milestone Payment, and Substantial Completion Payment, to Project Co under this
Project Agreement and in satisfaction of any trust obligation of Contracting Authority
with respect to such payments under Section 7 of the Construction Act pursuant to
Section 10 of the Construction Act.

Payment of Legislative Holdback

Payment of Legislative Holdback shall be made in accordance with Schedule 20 -
Payment Procedures.

Payment of Finishing Holdback

Payment of Finishing Holdback shall be made in accordance with Schedule 20 -
Payment Procedures.

Completion Holdback and Seasonal Works Holdback

Completion Holdback shall be paid in accordance with Schedule 20 — Payment
Procedures.

Seasonal Works Holdback shall be paid in accordance with Schedule 20 — Payment
Procedures.
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4.10

(@)

(b)

411

(@)

412

(@)

INTENTIONALLY DELETED.
Establishment of Trust Account and Manner of Payment

Contracting Authority agrees that it will make commercially reasonable efforts to
establish the Trust Account in conjunction with Project Co on or before Financial
Close, but if not so established, then within 90 days of Financial Close. All costs and
expenses associated with the establishment, maintenance and administration of the
Trust Account shall be borne solely by Project Co.

Compensation on Termination

If this Project Agreement is terminated pursuant to Sections 35.3(a), 36.2(a)(ii), 37.1,
37.2 or 37.3, then:

Q) Schedule 23 - Compensation on Termination shall apply and Contracting
Authority shall pay Project Co any applicable compensation on termination;
and

(i) the provisions of Sections 4.3 through 4.7, inclusive, shall no longer apply.

Project Co hereby irrevocably directs Contracting Authority to make any
Compensation Payment to the Lenders’ Agent, or as the Lenders’ Agent may direct.
Contracting Authority shall pay the Compensation Payment as directed by the
Lenders’ Agent and shall not accept any redirection without the consent of Lenders’
Agent. Contracting Authority will pay the Compensation Payment in accordance
with the provisions of Schedule 23 — Compensation on Termination. Project Co
acknowledges and agrees that payment by Contracting Authority of the
Compensation Payment to the Lenders’ Agent in accordance with this Section 4.10
constitutes payment by Contracting Authority to Project Co in satisfaction of
Contracting Authority’s obligation to pay the Compensation Payment to Project Co
under this Project Agreement and in satisfaction of any trust obligation of Contracting
Authority with respect to such payments under Section 7 of the Construction Act
pursuant to Section 10 of the Construction Act.

Payment Due under Insurance Policies

In the event of loss or damage occurring where payment becomes due under the
property and boiler insurance policies, payments shall be made in accordance with the
provisions of the Insurance Trust Agreement.

HST

Contracting Authority covenants and agrees to pay to Project Co the HST that may be
exigible with respect to any payments made by Contracting Authority to Project Co
hereunder.
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4.14
(a)

4.15

(@)

4.16
(a)

Set-Off

The Parties agree that their rights of set-off at law or in equity are limited to the right
of:

() Contracting Authority to set off against any amounts otherwise due to Project
Co pursuant to the terms of this Project Agreement (other than any Milestone
Payment), any amounts (including, without limitation, any amounts payable in
accordance with Article 45 or any amount payable as liquidated damages
pursuant to Article 46A that (A) are due to Contracting Authority by Project
Co pursuant to the terms of this Project Agreement or by the Construction
Guarantor pursuant to the Performance Guarantee of Construction Guarantor
or (B) are being disputed in accordance with Schedule 27 — Dispute
Resolution Procedure; and

(i) Project Co to set off against any amounts otherwise due to Contracting
Authority pursuant to the terms of this Project Agreement, any amounts
(including, without limitation, any amounts payable in accordance with
Article 45) that (A) are due to Project Co by Contracting Authority pursuant
to the terms of this Project Agreement or (B) are being disputed in accordance
with Schedule 27 — Dispute Resolution Procedure.

Where a set-off, deduction or withholding is being processed against amounts payable
under a Proper Invoice, Contracting Authority shall deliver a notice of non-payment
in the prescribed form and manner, no later than 14 days after receiving the Proper
Invoice.

Effect of Payment

Subject to Section 39.2, no payment hereunder shall be construed as an acceptance or
approval of incomplete, defective or improper performance by Project Co of any of
its obligations under this Project Agreement, nor shall it operate to relieve Project Co
from the performance of any of its obligations under this Project Agreement which
have not been performed.

No Other Entitlement

Project Co shall not be entitled to any payments, compensation, rights, remedies,
benefits or entitlements under or in connection with this Project Agreement, except as
specifically and expressly set out in this Project Agreement.

Taxes

All amounts specified in this Project Agreement are expressed exclusive of HST, but
inclusive of all other Taxes payable pursuant to Applicable Law. If Project Co is
required by Applicable Law to collect any such HST from Contracting Authority,
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4.17

(@)

4.18
(a)

Contracting Authority shall pay such HST to Project Co simultaneously with the
amount to which such applicable HST relates or applies. If Contracting Authority is
required by Applicable Law to collect any such HST from Project Co, Project Co
shall pay such HST to Contracting Authority simultaneously with the amount of
consideration to which such applicable HST relates or applies.

Contracting Authority shall pay when due and payable, all property taxes or payments
in lieu of property taxes that are assessed in respect of ownership or use of the Lands,
the Facility or the Existing Facilities.

The Parties agree that the conditions set out in paragraph 168(3)(c) of the Excise Tax
Act (Canada) are not satisfied at the time of Substantial Completion hereunder and,
unless otherwise required by Applicable Law, any HST payable by Contracting
Authority hereunder shall be calculated solely by reference to the amount of the
payment, without any deductions or adjustments on account of paragraph 168(3)(c) of
the Excise Tax Act (Canada).

Contracting Authority shall not be required to pay any interest and/or penalties that
are imposed on or assessed against Project Co or any Project Co Party for non-
compliance with Applicable Law.

If the Canada Revenue Agency, or the Parties, acting reasonably, determine that
section 182 of the Excise Tax Act (Canada) applies to a payment, or a portion of a
payment, made by either Contracting Authority or Project Co: (i) the payor of such a
payment or such portion of a payment shall pay such additional amounts as may be
necessary in order that the net amount that the payee receives will equal the amount
that the payee would have received if section 182 of the Excise Tax Act (Canada) had
not applied to such payment or such portion of a payment; and (ii) each of
Contracting Authority and Project Co shall complete their respective HST returns for
the applicable period on the basis that section 182 of the Excise Tax Act (Canada)
applied to such payment or such portion of a payment.

Changes in Scope of Taxation

If, as a result of a Change in Law, the application of Taxes under Part IX of the
Excise Tax Act (Canada) or any provincial sales tax legislation changes with respect
to the provision of any property or services by Project Co in connection with the
performance of the Works, Contracting Authority and Project Co agree to co-operate
to determine how such change affects their respective obligations under this Project
Agreement to the extent not already addressed in this Agreement.

Changes in Recoverability of Tax Credits

Contracting Authority will pay to Project Co from time to time, as the same is
incurred by Project Co, amounts equal to any Irrecoverable Tax to the extent such
Irrecoverable Tax results from a Change in Law. Project Co will pay to Contracting
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(©)
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(a)

(b)

(©)

4.20
(a)

Authority from time to time, as the same is incurred by Project Co, amounts equal to
any Recoverable Tax to the extent such Recoverable Tax results from a Change in
Law.

For the purposes of this Section 4.18, the term “Irrecoverable Tax” means HST or
an irrecoverable sales tax levied by the Province in lieu of all or a portion of HST
incurred by Project Co in respect of the supply of any property or service to
Contracting Authority which is consumed, used or supplied, or to be consumed, used
or supplied, exclusively by Project Co in the course of carrying out the Works to the
extent that Project Co is unable to recover or be credited with input tax credits,
refunds, rebates or exemptions for such HST.

For the purposes of this Section 4.18, the term “Recoverable Tax” means HST
incurred by Project Co in respect of the supply of any property or service to
Contracting Authority which is consumed, used or supplied, or to be consumed, used
or supplied, exclusively by Project Co in the course of carrying out the Works to the
extent that Project Co is able to recover or be credited with input tax credits, refunds,
rebates or exemptions for such HST.

Information and Assistance Provided by Project Co

Project Co shall, at Contracting Authority’s request and cost, assist Contracting
Authority in applying for and obtaining all remissions and credits of Taxes to which
Contracting Authority is entitled.

Contracting Authority may apply for a global or general exemption, waiver,
remission, or refund of some or all Taxes which may otherwise be applicable in
relation to this Project Agreement. Project Co shall, at Contracting Authority’s cost,
assist Contracting Authority in making any applications for such global or general
exemption, waiver, remission or refund and shall provide Contracting Authority with
such documentation as Contracting Authority may reasonably require to support such
application and, in any event, shall provide such consent as Contracting Authority
may require. Any exemption, waiver, remission, refund or other recovery of Taxes
obtained by Contracting Authority through such application shall accrue to the sole
benefit of Contracting Authority.

Project Co will provide Contracting Authority with any information reasonably
requested by Contracting Authority from time to time in relation to any Taxes
chargeable in accordance with this Project Agreement and payable by Contracting
Authority to Project Co from time to time.

Residency — Income Tax Act (Canada)

Project Co shall not undertake any action or transaction that, if undertaken, would
cause or result in Project Co becoming a Non-Resident without Contracting
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(a)

4.22
(a)

(b)

Authority’s prior written consent, which consent may be withheld in Contracting
Authority’s sole discretion.

Taxes — General

Project Co shall not, without the prior written consent of Contracting Authority
(which consent may be withheld in its sole discretion), undertake any action or
transaction that, if undertaken, would cause Contracting Authority to have (or result
in Contracting Authority having) any obligation to deduct, withhold or remit any
Taxes that are required by Applicable Law to be deducted, withheld or remitted from
any amounts paid or credited to Project Co or any Project Co Party under this Project
Agreement or under any other Ancillary Document.

Taxes — Indemnity

If (i) Project Co becomes a Non Resident, or (ii) Contracting Authority is or becomes
required by Applicable Law to deduct or withhold any amount in respect of Taxes on
or in respect of any amounts paid or credited to Project Co or a Project Co Party by
Contracting Authority under the Project Agreement or under any of the Project
Documents, then Contracting Authority shall be entitled to make any applicable
deductions or withholdings required by Applicable Law from any amount paid or
credited or to be paid or credited to Project Co or a Project Co Party on or after the
date on which (A) Project Co or the Project Co Party becomes a Non Resident and at
all times while it remains a Non Resident; or (B) Contracting Authority is required by
Applicable Law to deduct or withhold amounts in respect of any such amounts, in
each case, in respect of all Taxes that are required by Applicable Law to be deducted
or withheld from amounts paid or credited to a Non Resident or otherwise as required
by Applicable Law; and all amounts paid or credited by Contracting Authority under
this Project Agreement or under any other Ancillary Document to Project Co or a
Project Co Party shall be paid or credited net of such deductions or withholdings.

If (i) Project Co becomes a Non Resident, or (ii) Contracting Authority is or becomes
required by Applicable Law to deduct and withhold any amount in respect of Taxes
on or in respect of any amounts paid or credited to Project Co or a Project Co Party
by Contracting Authority under the Project Agreement or under any of the Project
Documents, Project Co shall, in each case, indemnify and hold harmless Contracting
Authority for (A) the full amount of all Taxes (“Indemnifiable Taxes”) that arise, are
imposed on or are required to be paid by Contracting Authority in respect of any
amounts paid or credited by Contracting Authority to Project Co or any Project Co
Party under this Project Agreement or under any other Ancillary Document as a result
of either of the foregoing items less any amount withheld or deducted by Contracting
Authority in respect of such Taxes, and (B) any liability payable or incurred in
connection with Indemnifiable Taxes (including penalties, interest and reasonable
expenses associated with Tax compliance, reporting and contesting such liability for
Indemnifiable Taxes, including reasonable professional expenses payable or incurred
in connection therewith) arising from or with respect to Indemnifiable Taxes, whether
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(b)

6.1
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or not they were correctly or legally asserted (“Associated Liabilities”). Payment
under this indemnification shall be made within 30 days from the date Contracting
Authority makes written demand for it. A certificate containing reasonable detail as
to the amount of Indemnifiable Taxes and Associated Liabilities submitted to Project
Co by Contracting Authority shall be conclusive evidence, absent manifest error, of
the amount due from Project Co to Contracting Authority. Contracting Authority
shall be entitled to exercise its rights of set off under Section 4.13 against any
amounts owing under this indemnification.

SCOPE OF AGREEMENT
Scope of Agreement

Project Co shall undertake the Project and perform the Works in accordance with and
subject to the provisions of this Project Agreement.

Project Co shall exercise its rights and perform its obligations at its own cost and risk
without recourse to Contracting Authority, except as otherwise provided in this
Project Agreement. Project Co shall not have recourse to any Government Entity
with respect to the subject matter of this Project Agreement.

REPRESENTATIONS AND WARRANTIES
Project Co Representations and Warranties

Project Co represents and warrants to Contracting Authority that as of the date of this
Project Agreement:

Q) Project Co is a corporation incorporated and validly existing under the laws of
the Province of [REDACTED], is in good standing with the Ministry of
Government and Consumer Services of Ontario with respect to the filing of
annual reports, and has all the requisite corporate power and authority to own
its properties and assets, to carry on its business as it is currently being
conducted, and to enter into this Project Agreement and to perform its
obligations hereunder;

(i) Project Co and the Project Co Parties, collectively, have extensive experience
and are knowledgeable in the design and construction of facilities similar to
the Facility and have the required ability, experience, skill and capacity to
perform the Works in a timely and professional manner as set out in this
Project Agreement;

(ili)  Project Co has the requisite power, authority and capacity to execute and
deliver and perform this Project Agreement, and to do all acts and things, and
execute, deliver and perform all other agreements, instruments, undertakings
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(v)

(vi)

(vii)
(viii)

(ix)

and documents as are required by this Project Agreement to be done,
executed, delivered or performed;

no steps or proceedings have been taken or are pending to supersede or amend
the constating documents, articles or by-laws of Project Co in a manner that
would impair or limit its ability to perform the obligations of Project Co under
this Project Agreement;

this Project Agreement has been duly authorized, executed, and delivered by
Project Co and constitutes a legal, valid, and binding obligation of Project Co,
enforceable against Project Co in accordance with its terms, subject only to:

(A) limitations with respect to the enforcement of remedies by bankruptcy,
insolvency, moratorium, winding-up, arrangement, reorganization,
fraudulent preference and conveyance and other laws of general
application affecting the enforcement of creditors’ rights generally;
and

(B) general equitable principles and the fact that the availability of equitable
remedies is in the discretion of a court and that a court may stay
proceedings or the execution of judgments;

the execution, delivery, and performance by Project Co of this Project
Agreement does not and will not violate or conflict with, or constitute a
default under:

(A)its constating, formation or organizational documents, including any by-
laws;

(B) any Applicable Law; or

(C) any covenant, contract, agreement, or understanding to which it is a party
or by which it or any of its properties or assets is bound or affected,

no Project Co Event of Default has occurred and is continuing;

all of the information regarding Project Co set out in Schedule 31 — Project Co
Information is true and correct in all material respects;

there are no actions, suits, proceedings, or investigations pending or
threatened against Project Co or, to Project Co’s knowledge, any Project Co
Party at law or in equity before any Governmental Authority or arbitral body
(whether or not covered by insurance) that individually or in the aggregate
could result in any material adverse effect on the business, properties, or
assets, or the condition, financial or otherwise, of Project Co or in any
impairment of its ability to perform its obligations under this Project
Agreement, and Project Co has no knowledge of any violation or default with
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(xiii)

(xiv)

(xv)

(xvi)

(xvii)

(xviii)

(xix)

respect to any order, writ, injunction, or decree of any Governmental
Authority or arbitral body that could result in any such material adverse effect
or impairment;

Project Co has carefully reviewed the whole of this Project Agreement, and all
other documents made available to Project Co by or on behalf of Contracting
Authority, and, to Project Co’s knowledge, nothing contained herein or
therein inhibits or prevents Project Co from completing the Works or
performing the Works in accordance with this Project Agreement in a good
and safe manner so as to achieve and satisfy the requirements of this Project
Agreement;

Project Co is able to meet its obligations as they generally become due;

Project Co is registered under Subdivision D of Division V of Part IX of the
Excise Tax Act (Canada) and its account number is [REDACTED];

the Scheduled Phase Completion Date is a realistic date and is achievable by
Project Co performing the Parking Garage Works in accordance with this
Project Agreement;

the Scheduled Substantial Completion Date is a realistic date and is
achievable by Project Co performing the Works in accordance with this
Project Agreement;

Project Co is not a Non-Resident;

Project Co has secured the Financing and is in a position to complete the
Financing on or before the Financial Close Target Date, subject to the
satisfaction of reasonable conditions that are customary in closing financing
for projects similar to the Project;

no Restricted Person has Direct or Indirect Power or Control over any member
of the Project Co Group in relation to the decisions, management, actions or
policies of Project Co or in relation to the operation, management and
ownership of the Project;

to the knowledge of Project Co, no Restricted Person has directly or
indirectly, an Economic Interest in Project Co or the Project;

either

(A) The COR-Certified Construction Project Co Party is in possession of its
COR Certification in good standing as required under this Project
Agreement and has the ability to maintain such COR Certification in
good standing at all times during the performance of the Works in
accordance with its terms, provisions and conditions, or
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(B) The COR-Qualified Construction Project Co Party:

()] IS in possession of its OHSAS 18001 Accreditation which
remains in good standing and has the ability to maintain such
OHSAS 18001 Accreditation in good standing at all times
during the performance of the Works until such COR-Qualified
Construction Project Co Party receives its COR Certification as
required under this Project Agreement, and

(1) has made an application to the IHSA for its COR Certification
as required under this Project Agreement.

6.2 Contracting Authority Representations and Warranties
@ Contracting Authority represents and warrants to Project Co that as of the date of this
Project Agreement:

() Contracting Authority is a non-share capital corporation incorporated and
validly existing under the laws of the Province of Ontario, is in good standing
with the Ministry of Government Services (Ontario) with respect to the filing
of annual reports and has all the requisite corporate power and authority to
own its properties and assets, to carry on its business as it is currently being
conducted, and to enter into this Project Agreement and to perform its
obligations hereunder;

(i)  Contracting Authority has the requisite power, authority and capacity to
execute, deliver and perform its obligations under this Project Agreement and
to do all acts and things, and execute, deliver and perform all other
agreements, instruments, undertakings and documents as are required by this
Project Agreement to be done, executed, delivered or performed;

(iii)  no steps or proceedings have been taken or are pending to supersede or amend
Contracting Authority’s constating documents, letters patent or by-laws in a
manner that would impair or limit its ability to perform its obligations under
this Project Agreement;

(iv)  this Project Agreement has been duly authorized, executed, and delivered by
Contracting Authority and constitutes a legal, valid, and binding obligation of
Contracting Authority, enforceable against Contracting Authority in
accordance with its terms, subject only to:

(A) limitations with respect to the enforcement of remedies by bankruptcy,
insolvency, moratorium, winding-up, arrangement, reorganization,
fraudulent preference and conveyance and other laws of general
application affecting the enforcement of creditors’ rights generally;
and
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(vi)
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(viii)

(ix)

(x)

(xi)

(B) general equitable principles and the fact that the availability of equitable
remedies is in the discretion of a court and that a court may stay
proceedings or the execution of judgments;

the execution, delivery, and performance by Contracting Authority of this
Project Agreement does not and will not violate or conflict with, or constitute
a default under:

(A)its constating or organizational documents;
(B) any Applicable Law; or

(C) any covenant, contract, agreement, or understanding to which it is a party
or by which it or any of its properties or assets is bound or affected,

no Contracting Authority Event of Default has occurred and is continuing;

Contracting Authority is able to meet its obligations as they generally become
due;

Contracting Authority has rights of use and access to, on and over the Lands
and the Facility or has the requisite power to obtain such rights that are
sufficient to enable Contracting Authority to grant or to cause to be granted to
Project Co the licence rights contemplated in Section 16.1;

there are no actions, suits, proceedings, or investigations pending or
threatened (in writing) against Contracting Authority or, to Contracting
Authority’s knowledge, any Contracting Authority Party at law or in equity
before any Governmental Authority or arbitral body (whether or not covered
by insurance) of which Contracting Authority has received written notice and
that individually or in the aggregate could result in any material adverse effect
on the business, properties, or assets, or the condition, financial or otherwise,
of Contracting Authority or in any impairment of its ability to perform its
obligations under this Project Agreement, and Contracting Authority has no
knowledge of any violation or default with respect to any order, writ,
injunction, or decree of any Governmental Authority or arbitral body that
could result in any such material adverse effect or impairment;

except with respect to any Lands described in Schedule 34 — Site and Lands
for which the owner is a third party, Contracting Authority is the registered
owner of the Lands and has good title thereto in fee simple, subject only to the
Title Encumbrances; and

the contemplated uses of the Facility are permitted by the existing official
plan, zoning, and other land use restrictions.
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7.1

(@)

7.2
(a)

7.3
(@)

BACKGROUND INFORMATION
Review of Background Information

Without limiting any of Project Co’s rights under Sections 7.4, 18.2, 18.3, 18.4 and
18.5 Project Co acknowledges and agrees that it has and shall be deemed to have:

Q) conducted its own review, due diligence and analysis of the Background
Information in accordance with Good Industry Practice (which, for clarity,
does not include any Project Co Site Inspections);

(i) satisfied itself as to the accuracy, completeness and fitness for purpose of any
such Background Information upon which it places reliance; and

(iii)  identified and raised, prior to the Technical Reference Date, any and all
ambiguities or issues requiring clarification associated with the Background
Information (including with the Technical Reports).

No Warranty for Background Information

Except as expressly provided in Sections 7.4, 18.2, 18.3, 18.4 and 18.5, none of
Contracting Authority, any Contracting Authority Party or any Government Entity
gives any warranty or undertaking of whatever nature in respect of the Background
Information and, specifically (but without limitation), none of Contracting Authority,
any Contracting Authority Party or Government Entity warrants that the Background
Information represents all of the information in its possession or control (either during
the conduct of the procurement process for the Project or at the time of execution and
delivery of this Project Agreement) relevant or material to or in connection with the
Project or the obligations of Project Co under this Project Agreement or under any of
the Project Documents.

No Claims or Liability in Respect of Background Information

Except as expressly provided in Sections 7.4, 18.2, 18.3, 18.4 and 18.5, none of
Contracting Authority, any Contracting Authority Party, or any Government Entity
shall be liable to Project Co or any Project Co Party for, and Project Co or any Project
Co Party shall not claim for, or seek to recover from Contracting Authority, any
Contracting Authority Party, or any Government Entity, any damages, losses, costs,
liabilities or expenses which may arise (whether in contract, tort or otherwise,
including any claim for extensions of time or for additional payments under this
Project Agreement):

Q) from the adoption, use or application of the Background Information by, or on
behalf of, Project Co or any Project Co Party;

(i)  as a result of any claim that the Background Information was incorrect,
inaccurate, incomplete, insufficient or unfit for purpose;
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(b)

8.1
(a)

(iii)  as a result of any misunderstanding or misapprehension in respect of the use
of the Background Information by Project Co or any Project Co Party; or

(iv)  from any failure (whether before, on, or after the execution and delivery of
this Project Agreement) by Contracting Authority, any Contracting Authority
Party or Government Entity to:

(A)disclose or make available to Project Co or any Project Co Party any
information, documents or data; or

(B) review or update the Background Information.
Exceptions

Contracting Authority agrees that if, at the date of this Project Agreement, except as
described in any Background Information or as otherwise expressly disclosed by
Contracting Authority, any Contracting Authority Party or any Government Entity or
known by Project Co or any Project Co Party, any of the information in the Technical
Reports is incorrect or there is relevant information in the possession or control of
Contracting Authority that would make any of the information in the Technical
Reports incorrect then, to the extent that such incorrect information materially
adversely interferes with Project Co’s ability to perform the Works or materially
adversely affects Project Co’s cost of performing the Works, such incorrect
information shall, subject to and in accordance with Schedule 22 - Variation
Procedure, result in a Variation.

Sections 7.2 and 7.3 are not intended to and shall not prohibit Project Co from relying
upon information that has been provided by a person who has given Project Co an
express written entitlement to rely on that information, provided however, except as
set out in Sections 7.4, 18.2, 18.3, 18.4 and 18.5, Project Co shall not be entitled to
make any claim of any nature whatsoever against Contracting Authority, any
Contracting Authority Party or any Government Entity on any grounds relating to the
information provided by that person. For clarity, except as set out in Sections 7.4,
18.2, 18.3, 18.4 and 18.5, Project Co’s legal recourse with respect to the information
provided by the person who provided the express written entitlement to rely on the
information shall be against that person and not Contracting Authority or any
Contracting Authority Party.

PROJECT DOCUMENTS
Project Documents

Project Co shall perform its obligations under, and observe all of the provisions of,
each of the Project Documents to which it is a party, and shall ensure that each
Project Co Party shall perform its obligations under, and observe all of the provisions
of, each of the Project Documents to which such Project Co Party is a party, so as to
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ensure that other parties to such Project Documents shall not be entitled to terminate
same. In the event that Project Co receives a notice of default, notice of non-payment
or notice of adjudication under any of the Project Documents, it shall promptly, and,
in any event, no later than 2 Business Days after receipt thereof, deliver a copy of
such notice of default, non-payment or adjudication to Contracting Authority.

(b) Upon the written request of Contracting Authority or the Contracting Authority
Representative, Project Co will deliver or cause to be delivered to Contracting
Authority or the Contracting Authority Representative a copy of any notices or
consents delivered or received by Project Co under any of the Project Documents.

8.2 Ancillary Documents
@ Project Co shall not:

() terminate or agree to the termination of all or part of any Ancillary Document,
except pursuant to Sections 26.3, 48.3 and 49.2 or otherwise to prevent or cure
a Project Co Event of Default (provided that commercially reasonable
alternative measures would not prevent or cure such Project Co Event of
Default);

(i) make or agree to any amendment, restatement or other modification to any
Ancillary Document that materially adversely affects Project Co’s ability to
perform its obligations under this Project Agreement or that has the effect of
increasing any liability of Contracting Authority, whether actual or potential;

(iii)  breach its obligations (or waive, exercise, or allow to lapse any rights it may
have) or permit others to breach their obligations (or waive, exercise, or allow
to lapse any rights they may have) under any Ancillary Document, if any such
breach (or waiver, exercise, or lapse) would materially adversely affect
Project Co’s ability to perform its obligations under this Project Agreement or
that have the effect of increasing any liability of Contracting Authority,
whether actual or potential; or

(iv)  enter into, or permit the entry into by any other person of, any agreement
replacing all or part of any Ancillary Document, except in the circumstances
referenced in Section 8.2(a)(i),

without the prior written consent of Contracting Authority, provided that, where
consent is requested pursuant to Section 8.2(a)(i) or 8.2(a)(iv), such consent shall not
be withheld, and shall be provided within a reasonable time, where the relevant
matter referred to in Section 8.2(a)(i) or 8.2(a)(iv) will not materially adversely affect
Project Co’s ability to perform its obligations under this Project Agreement or have
the effect of increasing any liability of Contracting Authority, whether actual or
potential. In the event of termination or agreement to the termination of all or part of
any Ancillary Document as described in Section 8.2(a)(i), or the entering into of any
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(b)

8.3
(@)

8.4
(a)

9.1
(@)

agreement replacing all or part of any Ancillary Document as described in Section
8.2(a)(iv), Project Co shall, to the extent applicable, comply with all provisions herein
relating to changes in Subcontractors, including Section 48.3.

Upon the written request of Contracting Authority or the Contracting Authority
Representative, Project Co will deliver or cause to be delivered to Contracting
Authority or the Contracting Authority Representative a copy of any notices delivered
or received by Project Co under any of the Ancillary Documents.

Changes to Lending Agreements and Refinancing

Subject to the terms of the Lenders’ Direct Agreement, Project Co shall not terminate,
amend or otherwise modify the Lending Agreements, or waive or exercise any of its
rights under the Lending Agreements, if at the time such action is contemplated and
effected, it would materially adversely affect Project Co’s ability to perform its
obligations under this Project Agreement or the Project Documents or have the effect
of increasing the liability of Contracting Authority whether actual or potential, unless
such action is a Permitted Borrowing or a Refinancing effected in accordance with
the provisions of Schedule 29 - Refinancing.

Compliance with Lending Agreements

Project Co shall keep the Lending Agreements in good standing to the extent
necessary to perform its obligations under this Project Agreement and the Project
Documents, and shall ensure that none of the terms and conditions of the Lending
Agreements shall prevent Project Co from performing its obligations under this
Project Agreement or the Project Documents.

CONTRACTING AUTHORITY RESPONSIBILITIES
General
Contracting Authority shall, at its own cost and risk:

() perform all of its obligations under, and observe all provisions of, this Project
Agreement in compliance with Applicable Law;

(i) cooperate with Project Co in the fulfillment of the purposes and intent of this
Project Agreement, provided, however, that Contracting Authority shall not be
under any obligation to perform any of Project Co’s obligations under this
Project Agreement; and

(iii)  perform all of its obligations under, and observe all provisions of, the
Contracting Authority Funding and Approval Letter.
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(b)

(©)

9.2
(a)

(b)

Contracting Authority shall, and shall cause all Contracting Authority Parties to, take
reasonable steps to minimize undue interference with the provision of the Works by
Project Co or any Project Co Party.

Nothing in this Project Agreement shall in any way fetter the right, authority and
discretion of Contracting Authority or any Government Entity in fulfilling its
statutory or other functions under Applicable Law, and Project Co understands and
agrees that nothing in this Project Agreement shall preclude Contracting Authority’s
board of directors from performing, discharging or exercising its duties,
responsibilities, and powers under Applicable Law. Project Co further agrees that it
shall comply, and shall cause all relevant Project Co Parties to comply, with all
written directions issued by or on behalf of Contracting Authority’s board of directors
from time to time, subject to Section 30.1(b).

Contracting Authority Permits, Licences, Approvals and Agreements
Contracting Authority shall, at its own cost and risk:

Q) obtain on or before Financial Close (or such other date as described in the
Contracting Authority Permits, Licenses, Approvals and Agreements),
maintain, and, as applicable, renew all Contracting Authority Permits,
Licences, Approvals and Agreements which may be required for the
performance of the Works; and

(i) comply with all Permits, Licences, Approvals and Agreements in accordance
with their terms.

Contracting Authority shall, at its own cost, provide or cause to be provided such
information, documentation, and administrative assistance as Project Co may
reasonably request and as Contracting Authority may reasonably be able to provide,
and shall execute such applications or documents as are required to be in its name, to
enable Project Co to obtain, maintain or renew any Project Co Permits, Licences,
Approvals and Agreements or to demonstrate compliance with any Permits, Licences,
Approvals and Agreements, provided that Contracting Authority shall not be
responsible for obtaining, or for any delay in obtaining, or for the failure of Project
Co to obtain any Project Co Permit, Licence, Approval and Agreement, unless such
delay or failure is (i) caused by any act or omission of Contracting Authority or any
Contracting Authority Party; or (ii) is otherwise provided for in this Project
Agreement, including in Appendix 1 — Contracting Authority and Project Co Permits,
Licences, Approvals and Agreements Responsibility Table of Schedule 1 -
Definitions and Interpretation.
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10. PROJECT CO RESPONSIBILITIES - GENERAL

10.1 Other Business

@) Project Co shall not engage in any activities which are not specifically related to,
required by and conducted for the purpose of the Project without the prior written
consent of Contracting Authority, in its sole discretion.

10.2 Complete and Operational Facility

@) Project Co shall design, engineer, construct and commission the Facility so as to
provide Contracting Authority with a complete and operational Facility in accordance
with the Output Specifications and the Project Co Proposal Extracts, all in accordance
with and subject to the terms of this Project Agreement.

10.3 General Responsibilities and Standards

@) Project Co shall, at its own cost and risk, perform and complete the Works:

() in accordance with the Baseline Works Schedule and, in this regard, shall
commence the Works no later than the day following Financial Close and,
subject to adjustment as provided for in the Project Agreement, (A) achieve
Substantial Completion by the Scheduled Substantial Completion Date; and
(B) achieve Final Completion by the Scheduled Final Completion Date;

(i) in compliance with Applicable Law;

(iii)  so as to satisfy the Output Specifications;

(iv)  in compliance with all Permits, Licences, Approvals and Agreements and so
as to preserve the existence and continued effectiveness of any such Permits,
Licences, Approvals and Agreements;

(v) in accordance with Good Industry Practice;

(vi)  inamanner consistent with Quality Plans and Project Co Proposal Extracts;

(vii) inatimely and professional manner;

(viii) with due regard to the health and safety of persons and property;

(ix)  subject to the other provisions of this Project Agreement, in a manner which
will not impair the ability of Contracting Authority, any of the Contracting
Authority Parties or any Government Entity to comply with Applicable Law;

(x) subject to the other provisions of this Project Agreement, in a manner which
will not impair the performance of the Contracting Authority Activities; and
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(xi)  inaccordance with all other terms of this Project Agreement.

(b) Project Co shall cooperate with Contracting Authority in the fulfillment of the
purposes and intent of this Project Agreement, provided however that Project Co shall
not be under any obligation to perform any of Contracting Authority’s obligations
under this Project Agreement.

11. PROJECT CO RESPONSIBILITIES — DESIGN AND CONSTRUCTION

111 Development of Design

@) Project Co shall, at its own cost, develop and complete the design of the Facility and
all Design Data in accordance with the requirements of this Project Agreement,
including Schedule 10 — Review Procedure and this Section 11.1.

(b) The further development of the design and the process by which it is progressed must
fully comply with the requirements of this Project Agreement.

(©) The Parties agree that Appendix A to Schedule 10 — Review Procedure is an initial
list of Design Data and other items that will require design review, which Design
Data and other items shall include design, procurement and construction
documentation (to a scale required by the Contracting Authority Design Team) for
each of the following:

() [REDACTED]% and [REDACTED]% design development documentation,
being design development drawings, reports, schedules and specifications
progressed from the date of this Project Agreement with extensive user group
input, showing all architectural, engineering and landscape design information
sufficient to allow for the development of working drawings (the “Design
Development Submittals”);

(i) [REDACTED]% working drawing documentation, being construction
drawings, reports, schedules and specifications progressed from the Design
Development Submittals, showing all architectural, engineering and landscape
design information in accordance with the requirements of this Project
Agreement;

(i) [REDACTED]% working drawing documentation, being construction
drawings, reports, schedules and specifications progressed from the
[REDACTED]% working drawing documentation, showing all architectural,
engineering and landscape design information in accordance with the
requirements of this Project Agreement (collectively, with the documentation
submitted pursuant to Section 11.1(c)(ii), the *“Construction Document
Submittals”);
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(d)

(€)

(f)

(9)

(h)

(iv)  Permit, Licence, Approval and Agreement drawings (phased, if applicable);
and

(v) all other documentation required pursuant to Schedule 10 - Review
Procedure.

Project Co shall submit to the Contracting Authority Representative for review in
accordance with Schedule 10 — Review Procedure all Design Data and other items
listed in Section 11.1(c).

The Design Data and other items listed in Section 11.1(c) must contain, at a
minimum, the following additional information:

() identification of the stage of design or construction to which the
documentation relates, including summary of the status of SPC application
and building permits for the Parking Garage Works and subsequently same for
the development of the remainder of the Works;

(i) all design or construction drawings and specifications necessary to enable the
Contracting Authority Representative to make an informed decision as to
whether Project Co is permitted to proceed pursuant to Schedule 10 — Review
Procedure;

(iii)  for each stage of the design or construction documentation, a schedule
identifying all changes to the relevant documentation that has occurred from
the previous stage of design or construction documentation; and

(iv)  where changes have been submitted, an indication of how the changes meet
the requirements of this Project Agreement.

All design review meetings held by Project Co which Contracting Authority wishes to
attend shall be held in the Ottawa Area or virtually, as agreed by the Parties, unless
Contracting Authority otherwise agrees in writing.

If Project Co commences or permits the commencement of the next level of design or
construction of any part or parts of the Facility prior to being entitled to proceed in
accordance with Schedule 10 — Review Procedure and it is subsequently determined
in accordance with Schedule 10 — Review Procedure or Schedule 27 — Dispute
Resolution Procedure that the design or construction does not comply with this
Project Agreement, then Project Co shall forthwith, at its own cost and risk, undo,
remove from the Site, replace and restore, as applicable, any parts of the design or
construction that do not comply with this Project Agreement.

Subject to Section 11.4, neither Contracting Authority nor any Contracting Authority
Party will have any liability:
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(i)

()

(k)

11.2

(@)

(b)

Q) if a document submitted by Project Co and reviewed by Contracting
Authority, the Contracting Authority Representative or the Contracting
Authority Design Team results in non-compliance with this Project
Agreement by Project Co or a breach by Project Co of Applicable Law; or

(i) for any loss or claim arising due to some defect in any documents, drawings,
specifications or certificates submitted by Project Co.

Project Co and Contracting Authority will cooperate with each other in the design
review process. Notwithstanding such cooperation by Contracting Authority, such
review shall not, except as provided in Section 11.4, constitute acceptance of the
Works, and Project Co shall remain solely responsible for compliance in full with all
requirements of this Project Agreement.

Project Co shall allow the Contracting Authority Design Team, at any time, a
reasonable opportunity to view any items of Design Data, which shall be made
available to the Contracting Authority Representative as soon as practicable following
receipt of a written request from the Contracting Authority Representative.

Project Co shall cause the Construction Contractor to establish and maintain a
computerized design database which Project Co and Contracting Authority may
access remotely by computer to view drawings comprised within the Design Data and
to electronically store and print copies of such Design Data.

Start-Up Meeting

Within 10 Business Days of the date of this Project Agreement, Project Co and the
Design Team shall attend a start-up meeting (the “Start-Up Meeting”) with
Contracting Authority to set out the design development process in greater detail.

The agenda for the Start-Up Meeting shall include the following:

Q) Project Co’s plan to develop a successful partnership with Contracting
Authority for the purpose of supporting Contracting Authority in achieving its
vision, mission and core values;

(i) Project Co’s plan to ensure that the Works are completed in accordance with
the requirements set forth in this Project Agreement;

(i) Project Co’s process to ensure optimum design quality;

(iv)  Project Co’s approach for delivery of the Parking Garage Works and other
elements of the Site/civil infrastructure in advance of the Facility;

(v) Project Co’s approach to the Site Plan Control (“SPC”) application for the
Parking Garage Works and the schedule for obtaining the final agreement and
the permits for the Parking Garage Works;
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(vi)  Project Co’s approach to a fully integrated interior design process that
includes every element of interior finishes, furniture, fixtures, Not-In-Contract
Equipment, In-Contract Equipment, EXxisting Equipment, occupant signage
and wayfinding as well as integration of accessibility requirements;

(vii) a proposed schedule of Works Submittals which is consistent with the
Proposed Works Schedule and which provides for a progressive and orderly
flow of Works Submittals from Project Co to the Contracting Authority
Representative to allow sufficient time for review of each Works Submittal by
the Contracting Authority Design Team, taking into account both the
resources available to the Contracting Authority Design Team to conduct such
review and whether delay in the review of the subject matter of the Works
Submittal will have a material impact on Project Co’s ability to progress
future anticipated Works Submittals and the Works in accordance with the
Baseline Works Schedule;

(viii) Project Co’s approach to timing, construction, adjustment and user feedback
on required mock-ups; and

(ixX)  acommunication process that includes an electronic data room and the use of
a computerized document tracking system that has the capacity to report, on
request, the status of all design and construction documentation.

11.3 Design Workshops

@ In order to obtain user input in the preparation of, and prior to submitting, the Design
Development Submittals and the Construction Document Submittals, the Parties will
hold user group design workshops (the “Design Workshops™) upon the following
terms:

Q) the Project Co Representative shall arrange the Design Workshops in
consultation with the Contracting Authority Representative;

(i)  dedicated Design Workshops shall be held in order to expedite obtaining
approval related to the SPC application for the Parking Garage Works and
subsequent partial building permits required for the start of foundation Works;

(iii)  dedicated Design Workshops shall be held to engage and incorporate feedback
from Contracting Authority’s Child and Youth Advisory Group with respect
to the requirements set out in Schedule 15 — Output Specifications related to
interior design, furniture, equipment, and public spaces including outdoor
activity spaces. Specific attention will be made to Section 1.3.1, Item 3.4 of
Schedule 15 — Output Specifications, prior to the submission of the Design
Development Submittals;
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(iv)  dedicated Design Workshops shall be held to engage and incorporate feedback
from Contracting Authority’s Family Advisory Committee, staff and medical
staff with respect to the requirements set out in Schedule 15 — Output
Specifications related to interior design, furniture and equipment and public
spaces including outdoor activity spaces. Specific attention will be made to
Section 1.3.1, Item 3.5 of Schedule 15 — Output Specifications, prior to the
submission of the Design Development Submittals;

(V) four dedicated Design Workshops shall be held to engage and incorporate
feedback from Contracting Authority’s Indigenous Advisory Group prior to
the submission of the Design Development Submittals, including two Design
Workshops held prior to the [REDACTED]% Design Development Submittal
and two Design Workshops held prior to the [REDACTED]% Design
Development Submittal;

(vi)  the Parties shall cooperate to develop a reasonable schedule for the Design
Workshops respecting user availability issues inherent in an operating
children’s treatment facility and the scheduling parameters set out in Section
11.3(a)(iii), and shall incorporate such schedule into the Baseline Works
Schedule;

(vii) each Contracting Authority clinical user group shall require a minimum 2
rounds of meetings prior to the [REDACTED]% Design Development
Submittal; a minimum of 3 meetings between [REDACTED]% and
[REDACTED]% Design Development Submittal, and a minimum of 2
meetings between [REDACTED]% Design Development Submittal and
[REDACTED]% Construction Document Submittal. In order to validate the
space fit to the Output Specifications, Project Co shall conduct at least one
Design  Workshop per round leading to [REDACTED]% Design
Development for every clinical user group which shall incorporate user
engagement means including low fidelity mock-ups for selected spaces as
determined by Contracting Authority (examples include but are not limited to
tape on floor, rapid prototyping with cardboard, table top exercises, VR
walkthroughs,). Project Co shall incorporate the following objectives in the
Design Workshops through assessment of anticipated workflow/use scenarios
through assessment to:

(A) ensure spaces are designed to promote efficient and effective
workflows and service delivery

(B) facilitate children, youth and family’s ability to access and participate
in healthcare, and

(C) facilitate providers and staff ability to deliver services and care.
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Project Co shall include a minimum of 15 rooms or spaces in the low fidelity
mock ups.

(viii) Project Co shall coordinate in advance the schedule for the workshops and
space requirements with CHEO in order to secure required space to carry
these workshops.

(A)there shall be a minimum of ten (10) Business Days between Design
Workshops involving the same Contracting Authority clinical user
group unless otherwise agreed to by Contracting Authority;

(B)no more than four (4) Contracting Authority clinical user groups shall
meet with Project Co in any given week; clinical user groups shall be
planned for the following at a minimum:

()] Development & Rehabilitation;

() Autism;

(1)  CHEO School & Preschool,

(IV) CAC, Seating & Mobility & Technology;
(V)  Outpatient Mental Health;

(V) CYP & Advocacy;

(V1) Staff, Medical Staff Workspaces;

(VII) Diagnostic & Medical;

(IX)  Meeting & Education;

(X)  Facilities; and,

(XI)  Front Entry, Community & Family Services;

(C) Intake services technical user groups shall be planned for the following at
a minimum:

()] Parking Garage Works/transportation;
(1)  Site planning/landscape/utilities/services;
(1) Building envelope and sustainability;

(IV)  Electrical/mechanical/ door hardware;
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(ix)

(x)

(V)  ICAT/security/fire;
(VI) Wayfinding & Signage / accessibility; and,
(VII) Interior design;

(D)there shall be no more than one (1) meeting involving the same
Contracting Authority user groups in the same week unless otherwise
agreed to by Contracting Authority in its sole discretion;

(E) the above criteria are for planning purposes only. Actual user group
availability shall be determined by Contracting Authority post
Financial Close; and,

(F) materials used during a Design Workshop shall take into account the users
understanding of the graphical symbols used and materials shall be
presented in a way to support understanding by non-technical, non-
designers, including images of people and mobility devices in
drawings to help users (i.e., staff, medical staff, children, youth,
families) envision scale and function. Drawing elements and scales
shall be explained in terms easily understood by non-designers;

Project Co shall circulate to the Contracting Authority Representative an
agenda for each of the Design Workshops no later than 10 Business Days
prior to the relevant Design Workshop;

in advance of a Design Workshop, Project Co may submit to Contracting
Authority Design Team for comment any interim drafts of any designs or
plans required under this Project Agreement, which submissions shall be used
to inform Contracting Authority on the development of the Facility design and
provide an opportunity for dialog on compliance with the requirements of the
Project Agreement. If a Proposal Part corresponds to the interim submissions,
then Project Co shall ensure that the interim submissions are substantially the
same content and level of detail as the corresponding Proposal Part. For
greater certainty,

(A)interim submissions shall be informal and shall not be reviewed in
accordance with Schedule 10— Review Procedure; and

(B) the requirements for Project Co to submit interim submissions that are
substantially the same content and level of detail as the corresponding
Proposal Part, shall not,

Q) lessen, reduce or otherwise modify or amend Contracting
Authority’s rights under the Project Agreement to review any
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Design Development Submittals in accordance with Schedule
10 — Review Procedure; or

(1)  constitute acceptance by Contracting Authority of the
corresponding Proposal Part or any Design Development
Submittal in accordance with Schedule 10 - Review Procedure.

(xi)  the Design Workshops shall be held in person, except where otherwise agreed
by the Parties, acting reasonably;

(xii)  Project Co shall maintain minutes of the Design Workshops, including
possible design solutions and changes in design, and, within two Business
Days after each Design Workshop, Project Co shall provide to the Contracting
Authority Representative a copy of the minutes, together with a copy of any
notes, comments, sketches, drawings, tracings, lay-outs, plans or diagrams
prepared at the Design Workshop;

(xiit) Contracting Authority and Project Co agree that the subject matter of the
Design Workshops shall not be regarded as Submittals to which Schedule 10 -
Review Procedure applies, and that Contracting Authority shall not be bound
by the input provided in connection with the Design Workshops;

(xiv) Project Co shall submit to Contracting Authority the Design Development
Submittals or the Construction Document Submittals, as applicable, for
review pursuant to Schedule 10 - Review Procedure and Schedule 19 — Works
Scheduling Requirements; and

(xv) the Parties agree that, with respect to the Design Development Submittals and
the Construction Document Submittals, the period for review shall be as
prescribed in Schedule 10 - Review Procedure.

(b) Prior to the [REDACTED]% Design Development Submittals, the Parties will hold
Design Workshops with respect to the following matters and any other Design
Workshops required by Project Co or Contracting Authority, acting reasonably:

() Parking Garage Works development;
(i) Site planning;

(iii)  design elements per Section 1.3.1, Item 3.4 of Schedule 15 — Output
Specifications with attention to the incorporation of Contracting Authority’s
Child and Youth Advisory Group feedback;

(iv)  design elements per Section 1.3.1, Item 3.5 of Schedule 15 — Output
Specifications with attention to the incorporation of feedback from
Contracting Authority’s Family Advisory Committee, staff and medical staff;
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(v) design elements per Section 1.3.1, Item 3.6 of Schedule 15 - Output
Specifications with attention to incorporation of feedback from Contracting
Authority’s Indigenous Advisory Group;

(vi)  departmental layouts;
(vii)  cross-functional issues related to:
(A) vertical/horizontal circulation diagrams;
(B) elevator configuration; and,
(C) materials management strategy;
(viii) envelope systems including:
(A)exterior elevations, including materials, finishes and colours; and
(B) roofing systems;

(ix)  foundation systems including mitigating approach to the water table and
methane gas;

(x) room layouts;
(xi)  millwork;

(xit)  Not-In-Contract Equipment and Existing Equipment, including coordination
and other details;

(xiii) information/communications and technology strategy and design;

(xiv) interior colour/material presentation;

(xv)  mechanical and electrical systems, including plant layouts and functionality;
(xvi) systems integration strategy and design;

(xvii) energy efficiency considerations including LEED workshops;

(xviii) approach to life cycle and warranties;

(xix) approach to commissioning;

(xx) life safety report; and

(xxi) planning for infection prevention and control strategies related to client, staff
and materials flow and responses to pandemic conditions.
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(© Prior to the [REDACTED]% Design Development Submittals, the Parties will hold
Design Workshops with respect to the following matters and any other Design
Workshops required by Project Co or Contracting Authority, acting reasonably:

() all items listed in Section 11.3(b) and all items listed in Schedule 10 — Review
Procedure, as required;

(i) physical mock-ups for the Contracting Authority Design Team and user
review rooms to be mocked-up as per Appendix A of Schedule 10 — Review
Procedure;

(iii)) ~ room and millwork/modular casework interior elevations;

(iv)  door/hardware/security functionality, including normal operations, power
failures, as well as emergency situations;

(v) Not-In-Contract Equipment coordination;
(vi)  audio/visual systems and integration; and
(vii)  sustainability considerations and LEED requirements.

(d) Prior to the [REDACTED]% and [REDACTED]% Construction Documents
Submittals, the Parties will hold Design Workshops with respect to the following
matters and any other Design Workshops required by Project Co or Contracting
Authority, acting reasonably:

Q) millwork details and clinical modular casework details;

(i) ceiling details;

(iii)  Not-In-Contract Equipment and Existing Equipment coordination details;
(iv)  information/communications and technology strategy and design;

(v) systems integration strategy and design;

(vi)  signage and wayfinding;

(vii) detailed engineering solutions including emergency power, fire alarm and
security system integration, fire protection and smoke evacuation;

(viii) energy efficiency considerations;
(ix)  approach to life cycle and warranties; and

(x) approach to commissioning.
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(e The purpose of the Design Workshops is to facilitate the incorporation of the
Contracting Authority Design Team and user input, involvement and feedback into
the Design Data prior to submission of such Design Data in accordance with
Schedule 10 - Review Procedure.

114 Clinical Functionality

@ Contracting Authority confirms that, as at the date of this Project Agreement, it has
reviewed the Site master plan and blocking and stacking diagrams and that, subject to
any qualifications or comments noted thereon, such Works Submittals satisfy the
Output Specifications in respect of Clinical Functionality, so far as can reasonably be
determined given the level of detail in the Works Submittals.

(b) With each of the Design Development Submittals, Project Co shall submit to
Contracting Authority, for its review pursuant to Schedule 10 — Review Procedure, a
draft report (each a “Clinical Functionality Report”) to specifically identify, with
reference to the Output Specifications, such matters of Clinical Functionality that
Project Co wishes Contracting Authority to review and consider as part of the Design
Development Submittals. Each Clinical Functionality Report shall demonstrate how
the Output Specifications are satisfied in respect of Clinical Functionality.

(©) With the Construction Document Submittals, Project Co shall submit to Contracting
Authority, for its review pursuant to Schedule 10 — Review Procedure, a final Clinical
Functionality Report, and Contracting Authority shall confirm that, subject to any
qualifications or comments noted thereon, such Construction Document Submittals
satisfy the Output Specifications in respect of Clinical Functionality, so far as can
reasonably be determined given the level of detail in the Construction Document
Submittals.

(d) Each Clinical Functionality Report must be prepared in accordance with the technical
submission requirements set out in the Output Specifications and Schedule 10 —
Review Procedure. Each Clinical Functionality Report must address the way in which
the Design Data meets the following requirements of Clinical Functionality:

Q) requirements of operational efficiency, accessibility, safety and security,
infection prevention and control, and sustainability, as specified in the Output
Specifications, including and in particular, meeting the design requirement for
functional program accommodation along with accessibility, furniture, fixture,
and equipment requirements;

(i)  flexibility;

(iii)  internal adjacencies;

(iv)  internal zoning and material/staff flow;
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115
(a)

(b)

11.6
(a)

11.7

(@)

(v) space variance;

(vi)  work sequencing to maintain Contracting Authority Activities on a 24/7 basis;
and

(vii)  hours of operation.
Performance of Design Obligations

In the design and engineering of the Project, Project Co, its consultants and the
Project Co Parties shall, at a minimum, exercise the standard of care normally
exercised by licensed or registered professional architectural and engineering
personnel having specialized knowledge and experience in performing design
activities of a similar nature, scope and complexity.

Project Co shall ensure that all parts of the Works shall, as required by Applicable
Law, be performed or reviewed by licensed or registered professional engineers and
architects registered to practice in the Province of Ontario. Such architects and
engineers shall certify and, if required by Applicable Law, sign and seal, all designs,
drawings and technical reports confirming that they comply with all prevailing design
standards and design practices for such work in the Province of Ontario, all other
applicable standards, Output Specifications and codes, and as otherwise required by
Applicable Law.

Works Submittals

Any and all items, documents and anything else required or specified by the Project
Agreement in respect of the Works to be submitted to, reviewed or otherwise
processed by Contracting Authority prior to Substantial Completion or after
Substantial Completion in respect of the completion of the Minor Deficiencies and
Seasonal Works, and the rectification of any Works, the Facility or any part thereof as
required by the Project Agreement, including any and all subsequent revisions,
amendments and changes thereto, shall be subject to review by Contracting Authority
pursuant to Schedule 10 — Review Procedure.

Documents at the Site

Project Co shall keep one copy of the current digital files of the Project Agreement,
Project Documents, Project Schedules, submittals, reports, Variation Confirmations,
Project Co Variation Notices, Variation Directives, partnering documents, records of
meetings and all other documents necessary for the administration of the Project at
the Site, all in good order and available to Contracting Authority, Lenders’ Consultant
and Contracting Authority Representative. Project Co shall keep a daily log available
to Contracting Authority, Lenders’ Consultant and Contracting Authority
Representative at all times.
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(b) Project Co shall, where practical, keep one copy of current standards and
manufacturers’ literature specified in the Project Documents at the Site in good order
and available to Contracting Authority Representative and Lenders’ Consultant and
their representatives for the duration of the Works.

11.8 General Construction Obligations
@ Without limiting Section 10.3:

Q) Project Co is solely responsible for all construction means, methods and
techniques used to undertake the Works and must provide everything
(including labour, plant, equipment and materials) necessary for the
construction and commissioning of the Facility, and all other performance of
the Works.

(i) Project Co shall in a timely and professional manner and in accordance with
the requirements of this Project Agreement:

(A)construct the Works diligently, expeditiously and in a thorough and
workman-like manner consistent with Schedule 11 — Design Quality
Plan and Construction Quality Plan;

(B) ensure that no works other than the Works under this Project Agreement
are constructed on the Site or at the Facility by Project Co, any Project
Co Party or any person for whom Project Co is responsible at law;

(C) protect the Works from all of the elements, casualty and damage;

(D) in respect of plant, equipment, Products and materials incorporated in the
Works, use plant, equipment, Products and materials that:

()] are of a kind that are consistent with the Output Specifications;

(1)  are new, of good quality and are used, handled, stored and
installed in accordance with Applicable Law and Good
Industry Practice, including, with respect to health and safety,
S0 as not to be hazardous or dangerous; and

(1) where they differ from the Output Specifications, have been
substituted with Contracting Authority’s prior written consent
in accordance with Section 11.18.

(iii)  Without limiting Project Co’s obligations pursuant to Section 11.12 or Project
Co’s indemnity pursuant to Section 45.1, Project Co shall, at all times
throughout the progress of the Works, be responsible for maintaining and
securing those portions of the Site occupied by Project Co from time to time
for construction of the Works in accordance with the Phasing Requirements to
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(b)

11.9

(@)

prevent access onto such portions of the Site and the Facility of any persons
not entitled to be there, and the licence granted to Project Co pursuant to
Section 16.1 shall include rights for Project Co to do so.

Project Co shall provide a new construction site office located on the Site for use by
10 and/or Contracting Authority, which shall remain in place until Final Completion
or such other time as may be mutually agreed to by 10 and/or Contracting Authority
and Project Co. In addition, Project Co shall provide for, and maintain in operation, a
basic videoconferencing setup in the new construction office located on the Site. At a
minimum, the setup shall include:

(i)

(i)
(iii)
(iv)

a washroom with running potable water;
a high-definition resolution, 48-inch screen with split-screen capability;
a document camera capable of viewing large-format drawings; and

all other peripheral equipment (e.g. codecs, computer graphics and audio
inputs operating simultaneously with the document camera, microphone(s),
etc.) required for its operation. Project Co shall also maintain, at a minimum, a
50 Mbps dedicated multiprotocol label-switching network connection,
appropriate for videoconferencing. The construction site office shall satisfy
the following requirements, in each case, in form and substance satisfactory to
10 and/or Contracting Authority, acting reasonably:

(A)the construction site office shall be approximately 6000mm x 12,000mm
and equipped with 2 desks, 1 table (minimum 8 seating capacity), 8
chairs, 1-5 lateral filing cabinets, 2 wall mounted shelves with
minimum dimensions of 300 mm deep and 1500 mm wide, 1
photocopier/facsimile, 2 computers sufficient to operate CAD,
complete with internet access (high-speed) and include proper lighting,
minimum 4 duplex power outlets, 2 telephone lines and a dedicated
internet connection; and

(B) the construction site office shall include air conditioning and heating units,
as well as a cold water supply and a water cooler.

Permits, Licences, Approvals and Agreements

Project Co shall, at its own cost and risk:

(i)

(i)

obtain, maintain, and, as applicable, renew all Project Co Permits, Licences,
Approvals and Agreements which may be required for the performance of the
Works;

except for those obligations which are identified as Contracting Authority
obligations in Appendix “A” to Schedule 1 — Contracting Authority and
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Project Co Permits, Licences, Approvals and Agreements, assume the
obligations of Project Co under the Contracting Authority Permits, Licences,
Approvals and Agreements as set out in Appendix “A” to Schedule 1 -
Contracting Authority and Project Co Permits, Licences, Approvals and
Agreements Responsibility Table of Schedule 1 - Definitions and
Interpretation, including, without limitation, the administration of all
Contracting Authority Security Deposits which are subject to being released
and returned to Contracting Authority and the administration of the renewal or
replacement of the Contracting Authority Security Deposits if and as required,
and Project Co shall cooperate with Contracting Authority and any other
person, perform the obligations under the Permits, Licences, Approvals and
Agreements for which Project Co is responsible which are conditions for the
release to Contracting Authority of any such Contracting Authority Security
Deposits, and take all such necessary actions to have such Contracting
Authority Security Deposits released and returned to Contracting Authority;

(iii)  comply with all Permits, Licences, Approvals and Agreements in accordance
with their terms;

(iv)  comply with and perform all obligations and requirements of Project Co
which are identified in the “Responsibility and Requirements” column in
Appendix “A” to Schedule 1 — Contracting Authority and Project Co Permits,
Licenses, Approvals and Agreements; and

(v) provide all security, including all letters of credit that may be required in
connection with any Project Co Permits, Licences, Approvals and
Agreements.

(b) Where any Project Co Permits, Licences, Approvals and Agreements have
requirements that may impose any conditions, liabilities or obligations on Contracting
Authority or any Contracting Authority Party, Project Co shall not obtain, amend or
renew (other than on the same terms and conditions) such Project Co Permits,
Licences, Approvals and Agreements without the prior written consent of Contracting
Authority, provided that neither Contracting Authority nor any Contracting Authority
Party shall be responsible for obtaining, amending or renewing or for the failure of
Project Co to obtain, amend or renew any Project Co Permits, Licences, Approvals
and Agreements. Contracting Authority shall comply, or shall require compliance,
with any conditions, liabilities or obligations as are imposed on Contracting Authority
or any Contracting Authority Party by the requirements of any Project Co Permit,
Licence, Approval and Agreement obtained with Contracting Authority consent under
this Section 11.9(b).

(c) Contracting Authority shall provide Project Co with such information and
administrative assistance as Project Co may reasonably require in relation to the
Permits, Licences, Approvals and Agreements. In respect of Section 11.9(a)(ii),
Contracting Authority shall: (i) provide Project Co with relevant information and

Confidential — Economic Interests of Ontario Page 45

King’s Printer for Ontario © Copyright 2023 — This document must not be copied or reproduced in any manner without the
written permission of Ontario Infrastructure and Lands Corporation.



1Door4Care: CHEO Integrated Treatment Project Agreement

Centre

Execution Version

(d)

11.10

(@)

(b)

(©)

(d)

(€)

copies of notices received under the applicable Contracting Authority Permits,
Licences, Approvals and Agreements and (ii) execute any documents under the
applicable Contracting Authority Permits, Licences, Approvals and Agreements
which Applicable Law dictates that only Contracting Authority can execute.

Project Co shall, at its own cost, provide or cause to be provided such information,
documentation, and administrative assistance as Contracting Authority may
reasonably request and as Project Co may reasonably be able to provide, and shall
execute such applications and documents as are required to be in its name, to enable
Contracting Authority to obtain, maintain or renew any Contracting Authority
Permits, Licences, Approvals and Agreements or to demonstrate compliance with any
Permits, Licences, Approvals and Agreements, provided that, except as otherwise
provided in Appendix “A” to Schedule 1 — Contracting Authority and Project Co
Permits, Licences, Approvals and Agreements, Project Co shall not be responsible for
obtaining or for any delay in obtaining or for the failure of Contracting Authority to
obtain any Contracting Authority Permits, Licences, Approvals and Agreements,
unless such delay or failure is caused by any act or omission of Project Co or any
Project Co Party.

Protection of Work and Property

Project Co shall protect the Works and the property of Contracting Authority at the
Site, including property adjacent to the Site and the Existing Facilities, from damage
which may arise as a result of Project Co’s operations under this Project Agreement,
and shall be responsible for such damage, except damage which occurs as a result of
acts or omissions by Contracting Authority or any Contracting Authority Party.

Should Project Co, in the performance of this Project Agreement, damage the Works
or the property of Contracting Authority at the Site, including property adjacent to the
Site and the Existing Facilities, Project Co shall be responsible to Make Good such
damage at Project Co’s expense.

Should damage occur to the Works or the property of Contracting Authority at the
Site, including property adjacent to the Site and the Existing Facilities, for which
Project Co is not responsible, as provided in Section 11.10(a), Project Co shall Make
Good such damage to the Works and, if Contracting Authority so directs, to the
property of Contracting Authority, and the Guaranteed Price and the Scheduled
Substantial Completion Date shall be adjusted in accordance with Schedule 22 -
Variation Procedure.

Project Co shall not undertake to repair and/or replace any damage whatsoever to
adjoining property without first consulting Contracting Authority and receiving
written instructions as to the course of action to be followed.

Notwithstanding Section 11.10(d), where there is danger to life or property which
arises out of or in connection with the performance of the Works, either Party may,
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(f)

11.11

(@)

(b)

11.12

(@)

but Project Co shall, take such emergency action as is necessary to remove the
danger.

If any Project Co Party has caused damage to the work of another contractor related
to the Project, Project Co agrees upon due notice to settle with the other contractor by
negotiation or arbitration in accordance with Section 11.13(e) and Schedule 27 —
Dispute Resolution Procedure. If the other contractor makes a claim against
Contracting Authority on account of damage alleged to have been so sustained, the
dispute shall be dealt with in substantially the same manner as contemplated in
Section 11.13(e) and Schedule 27 — Dispute Resolution Procedure.

Liability Unaffected

Project Co shall not be relieved of any liability or obligation under this Project
Agreement by the retainer or appointment of any Project Co Party, and Project Co
shall cause each Project Co Party, to the extent such Project Co Party performs, or is
specified hereunder to perform, the Works, to comply with the obligations of Project
Co to Contracting Authority in the same manner and to the same extent as Project Co.

No inspection, review, comment, approval, verification, confirmation, certification,
acknowledgement or audit pursuant to the provisions of this Project Agreement by
Contracting Authority, the Contracting Authority Representative, or Lenders’
Consultant, or anyone on their behalf, nor any failure of any of them to do so, shall
relieve Project Co from performing or fulfilling any of its obligations under this
Project Agreement or be construed as an acceptance of the Works or any part thereof.

Safety

Project Co shall until the Substantial Completion Date, and following the Substantial
Completion Date, solely in relation to the Works:

Q) comply with the Contractor Site Specific Safety Manual;

(i) keep the Site, the Works and the Facility in a safe and orderly state, as
appropriate in accordance with Good Industry Practice, to avoid danger to
persons on the Site, in the Facility and in the immediate vicinity of the Site;

(ili)  take such measures as are reasonable in accordance with Good Industry
Practice to prevent access to the Site and the Facility of any persons or
creatures not entitled to be there;

(iv)  comply, and cause each Project Co Party to comply, with Applicable Law
relating to health and safety, including without limitation the Occupational
Health and Safety Act (Ontario) and all regulations thereto;

(v) identify the COR-Certified Construction Project Co Party or, prior to receipt
of COR Certification, a COR-Qualified Construction Project Co Party, with
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(b)

(©)

(d)

(€)

the greatest degree of control over the Works’ health and safety matters, and
cause said Project Co Party (i) to perform all of the obligations of the
“constructor” and (ii) to indemnify Contracting Authority and each
Governmental Entity against any and all of the liabilities of the “constructor”
under the Occupational Health and Safety Act (Ontario) and all regulations
thereto;

(vi)  provide Contracting Authority with a certificate of good standing from WSIB
or any successor thereto once every 90 days; and

(vii)  facilitate and provide cooperation with respect to any inquiry or investigation
of the MOLITSD with respect to the Project.

Project Co shall ensure the COR-Certified Construction Project Co Party or COR-
Qualified Construction Project Co Party identified pursuant to Section 11.12(a)(Vv)
above registers the Project with the MOLITSD by way of a Notice of Project,
pursuant to the Applicable Law. Project Co shall ensure the entity identified pursuant
to Section 11.12(a)(v) above shall identify as the “constructor” on the Notice of
Project.

Project Co shall cause the Construction Contractor to deliver at least one (1) copy of
the Contractor Site Specific Safety Manual to the Site no later than the first Business
Day following Financial Close (or such other date as may be agreed by the Parties)
and maintain the Contractor Site Specific Safety Manual (as it may be amended by
the Construction Contractor from time to time) at the Site until the Final Completion
Date, and following the Final Completion Date, during the performance of the Works.

At any time that the Works are being carried out in or around the Existing Facilities,
the Project Co Party identified in Section 11.12(a)(v) shall at all times:

Q) ensure that it complies with all safety requirements set out in the Project
Agreement, including those set out in Section 11.12(a) above; and

(i) keep the Existing Facilities in a safe and orderly state, as appropriate and in
accordance with Good Industry Practice, to avoid any danger to employees,
visitors and other persons attending the Existing Facilities.

If the MOLITSD determines, pursuant to the Occupational Health and Safety Act
(Ontario), that the Project Co Party identified in Section 11.12(a)(v) is not the
"constructor” for the Site or any portion thereof, then the following shall apply:

Q) all Project Co Parties shall comply with the instructions of the "constructor"
relating to matters of health and safety on the Site, methods and manner of
construction, and coordination and scheduling of the "constructor's” works
with the Works;
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(i) If the activity or presence of Project Co or a Project Co Party on the Site
caused, in whole or in part, MOLITSD to determine that the Project Co Party
identified in Section 11.12(a)(v) is not the "constructor” for the Site or any
portion thereof, all Project Co Parties will immediately take any necessary
remedial action, including vacating the Site to ensure that the MOLITSD
determines that Project Co Party identified in Section 11.12(a)(v) is the
""constructor*;

(iti)  If a third party is named "constructor” by MOLITSD, no Project Co Party
shall interfere with or delay the third party's work, nor shall any Project Co
Party do anything whatsoever that causes the third party to be in contravention
of its obligations under the Occupational Health and Safety Act (Ontario). All
Project Co Parties shall immediately cease and desist any activity that results
or has a likelihood of resulting in such interference with or delay of the work
of the third party; and

(iv)  If the MOLITSD determines that Contracting Authority or a third party
contractor has been designated as the "constructor" under the Occupational
Health and Safety Act (Ontario), and such determination by the MOLITSD is
due to an act or omission of any Project Co Party, Project Co shall indemnify
Contracting Authority and the Contracting Authority Parties and each of their
respective directors, officers, employees, agents and representatives from and
against any and all of the liabilities arising from such determination by the
MOLITSD.

()] In the event that an act or omission of the Project Co Party identified in Section
11.12(a)(v) causes or contributes to an MOLITSD determination that the Project Co
Party identified in Section 11.12(a)(v) is not the “constructor” for the Site or any
portion thereof, or if the Project Co Party identified in Section 11.12(a)(v) or any
Project Co Party is denied access to the Site pursuant to Section 11.12(e)(ii), Project
Co will not be eligible for a Delay Event or a Compensation Event in connection
therewith.

11.13 Additional Works

@ Contracting Authority reserves the right to carry out Additional Works. Contracting
Authority may assign to Project Co responsibility for:

Q) directing the methods and means of construction of the Additional Works;
(i) coordinating and scheduling the Additional Works; and/or

(iii)  providing safety training in respect of the Additional Works.
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(b) In connection with the Additional Works, Contracting Authority shall:

() to the extent that Contracting Authority has assigned responsibility for such
matters to Project Co pursuant to Section 11.13(a), cause Additional
Contractors to comply with the instructions of Project Co relating to the
methods and means of construction of the Additional Works, coordination and
scheduling of the Additional Works and safety training in respect of the
Additional Works;

(i) cause Additional Contractors to comply with the instructions of Project Co
relating to matters of health and safety on the Site;

(iii)  enter into separate contracts with Additional Contractors containing terms and
provisions which (A) are consistent with the terms and provisions of this
Project Agreement (including Schedule 27 — Dispute Resolution Procedure),
(B) to the extent that Contracting Authority has assigned responsibility for
such matters to Project Co pursuant to Section 11.13(a), require Additional
Contractors to comply with all directions of Project Co in respect of any
matter regarding methods and means of construction of the Additional Works,
coordination and scheduling of the Additional Works and safety training in
respect of the Additional Works and (C) require Additional Contractors to
comply with the instructions of Project Co relating to matters of health and
safety on the Site;

(iv)  ensure that insurance coverage is provided in respect of the Additional Works
as would be required by a prudent owner similarly situated and that such
insurance is coordinated with the insurance coverage of Project Co as it
affects the Works to provide seamless insurance coverage to Project Co and
Contracting Authority (including, if appropriate, naming Contracting
Authority and Project Co as additional insureds and/or loss payees) and, in
any event, such insurance shall provide for commercial general liability
insurance of not less than ${REDACTED]; and

(v) take all necessary steps to avoid labour disputes or other disputes on the
Project arising from the Additional Works.

(©) In connection with the Additional Works, Project Co shall:

() to the extent that Contracting Authority has assigned responsibility for such
matters to Project Co pursuant to Section 11.13(a), and subject to the
performance by Contracting Authority of its obligations under Sections
11.13(b)(i) and 11.13(b)(iii), direct the methods and means of construction of
the Additional Works, coordinate and schedule the Additional Works with the
Works to be performed under this Project Agreement, as applicable, and
provide safety training in respect of the Additional Works;
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(i) subject to the performance by Contracting Authority of its obligations under
Section 11.13(b)(i) and 11.13(b)(iii), assume overall responsibility for
compliance by the Additional Contractors and Additional Works with all
aspects of Applicable Law relating to health and safety at the Site, including
all the responsibilities of the “‘constructor’ under the Occupational Health and
Safety Act (Ontario) in accordance with such Act prior to Substantial
Completion and, at the request of Contracting Authority exercised in a manner
consistent with the said Act, at any time that Project Co is acting as a
‘constructor’ on the Site following Substantial Completion;

(i)  afford Additional Contractors reasonable opportunity to introduce and store
their products and use their construction machinery and equipment to execute
the Additional Works;

(iv)  participate with Contracting Authority and Additional Contractors in
reviewing their construction schedules when directed to do so by Contracting
Authority; and

(v) where all or part of the performance of the Works is affected by, or depends
upon, the completion and/or proper execution of the Additional Works,
promptly, and prior to proceeding with the affected Works, report to
Contracting Authority in writing any readily apparent deficiencies in the
Additional Works. Failure by Project Co to so report shall invalidate any
claims against Contracting Authority by reason of such readily apparent
deficiencies.

(d) If, in respect of Additional Works carried out prior to Substantial Completion at the
Site:

Q) any Additional Contractors cause any damage to the Works;

(i) to the extent that Contracting Authority has assigned responsibility for such
matters to Project Co pursuant to Section 11.13(a), Project Co incurs any
additional costs or there is any delay in the Works as a result of any
Additional Contractors not complying with the reasonable instructions of
Project Co regarding methods and means of construction, coordination and
scheduling or safety; or

(iii)  Project Co incurs any additional costs or there is any delay in the Works as a
result of any such Additional Works,

then, provided such delay in the Works or additional costs are not as a result of
Project Co’s failure to perform any of its obligations under Section 11.13(c) or any
act or omission of Project Co or a Project Co Party, any such delay in the Works or
additional costs in respect of the Works shall, subject to and in accordance with
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Article 31, be treated as a Delay Event and, subject to and in accordance with Article
32, be treated as a Compensation Event.

(e) Claims, disputes, and other matters in question between Project Co and Additional
Contractors shall be dealt with by negotiation, adjudication and/or arbitration in a
reasonably similar manner to what is contemplated in Schedule 27 - Dispute
Resolution Procedure, provided the Additional Contractors are subject to binding
reciprocal obligations in the contracts between Contracting Authority and the
Additional Contractors. Project Co shall be deemed to have consented to arbitration
of any dispute with any Additional Contractor whose contract with Contracting
Authority contains a binding reciprocal agreement to arbitrate.

()] In connection with the Additional Works, Project Co may propose a Variation as
follows:

Q) Project Co shall have a period of 10 Business Days following Notice from
Contracting Authority of Contracting Authority’s intention to carry out such
Additional Works, including a reasonable description of such Additional
Works, to propose a Variation if such Additional Works are (A) reasonably
expected to void a warranty in favour of Project Co from a Project Co Party or
equipment supplier and given in accordance with Good Industry Practice, or
(B) reasonably expected to have a material adverse effect on Project Co’s
ability to perform any of the Works, including a material delay in the Works
or material additional costs in respect of the Works;

(i) if Project Co has proposed a Variation in accordance with Section 11.13(f)(i),
Contracting Authority shall, within 10 Business Days of such proposal, either
issue a Variation Enquiry or give Notice to Project Co that it does not agree
that a Variation is required;

(iii)  either Party may refer the question of whether a Variation is required pursuant
to Section 11.13(f)(i) for resolution in accordance with Schedule 27 — Dispute
Resolution Procedure; and

(iv)  where Contracting Authority has, under Section 11.13(f)(ii), given Notice to
Project Co that it does not agree that a Variation is required, Contracting
Authority shall, within 10 Business Days of a subsequent agreement or of a
determination that a Variation is required, issue a Variation Enquiry and the
relevant provisions of Schedule 22 — Variation Procedure shall apply except
that:

(A) Contracting Authority shall not be entitled to withdraw any such Variation
Enquiry unless Contracting Authority determines not to proceed with
the Additional Works or to proceed only in a manner that the
Additional Works will not result in a warranty becoming void (as
contemplated in Section 11.13(f)(i)) and will not result in any material
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negative effect (including material additional costs) on Project Co’s
ability to perform any of the Works and Project Co has agreed with
such conclusion, or the Parties otherwise agree; and
(B) the Parties shall, without prejudice to their respective obligations under
this Project Agreement, use commercially reasonable efforts to
mitigate any adverse effects of such Additional Works, including, with
respect to any void or voidable warranty and any increase in costs
arising therefrom.
(0) Placing, installing, applying or connecting the Additional Works performed by
Additional Contractors on and to the Works performed by Project Co will not relieve
Project Co from its obligations under the Project Agreement with respect to the
Works, except to the extent Project Co is entitled to a Delay Event or Compensation
Event in accordance with Section 11.13(d) or as expressly described in any Variation
Confirmation.

11.14 Defective Works

Prior to Substantial Completion:

(@)

(b)

(©)

Project Co shall promptly Make Good any deficiency, defect or error in the Works or
failure of the Works to conform to the Project Agreement, or any deficiency, defect or
error in relation to any Product (collectively, a “Construction Defect”) whether or
not such Construction Defect has been incorporated into the Facility and whether or
not the Construction Defect is the result of poor workmanship, use of defective
Products or In-Contract Equipment, or damage through carelessness or other act or
omission of Project Co. The correction of Construction Defects shall be at Project
Co’s sole cost and expense. Project Co shall Make Good, in a manner acceptable to
the Independent Certifier, all Construction Defects, whether or not they are
specifically identified by the Independent Certifier, and Project Co shall prioritize the
correction of any Construction Defects so as not to interfere with or derogate from the
Baseline Works Schedule, provided that Project Co shall prioritize the correction of
any Construction Defects that in the sole discretion of Contracting Authority is
determined to adversely affect the day to day operation of Contracting Authority.

Project Co shall Make Good promptly other contractors’ work destroyed or damaged
by such rectifications at Project Co’s expense.

If in the opinion of the Independent Certifier it is not expedient for Project Co to
correct any Construction Defects, Contracting Authority may deduct from the amount
of the Guaranteed Price the difference in value between the Works as performed and
that called for by the Project Agreement. If Contracting Authority and Project Co do
not agree on the difference in value, they shall refer the matter to the Independent
Certifier for adjudication and the determination may be given effect as a Variation.
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11.15

(@)

(b)

(©)

(d)

Warranty Obligations
Project Co represents, warrants and covenants that:

Q) the Works shall conform to the requirements of this Project Agreement, Good
Industry Practice, Applicable Law and all professional engineering principles
generally accepted as standards of the industry in the Province of Ontario;

(i)  the Works shall be free of defects, including design defects, errors and
omissions; and

(ii)  materials and equipment shall be of good quality and in compliance with this
Project Agreement.

During the Phase Warranty Period and the Warranty Period and subject to Section
11.13(c), Project Co shall promptly, at its sole cost and expense, correct and Make
Good all Construction Defects arising in respect of the Works in accordance with
Section 11.15, Section 11.16, the Phase Warranty Protocol and the Warranty
Protocol, as applicable. For greater certainty, Project Co is required to correct and
Make Good Construction Defects related to any Product and any In-Contract
Equipment during the Phase Warranty Period and the Warranty Period in accordance
with Section 11.15, Section 11.16, the Phase Warranty Protocol and the Warranty
Protocol, as applicable, despite Project Co having obtained on Contracting
Authority’s behalf industry-standard or other equipment warranties in accordance
with Section 11.15(f). For all work to correct Construction Defects, the Phase
Warranty Period or the Warranty Period, as applicable, shall be extended for a further
one year from the date of the last work completed in respect of such corrective
Works. For clarity, any extension of the Phase Warranty Period or the Warranty
Period for the purposes of a correction shall only apply to the relevant Construction
Defect and not the Works as a whole.

In addition to the obligation to correct and Make Good Construction Defects in
accordance with Section 11.15, Section 11.16, the Phase Warranty Protocol and the
Warranty Protocol during the Phase Warranty Period and the Warranty Period, as
applicable, Project Co shall at its expense correct and Make Good any Construction
Defects that could not reasonably have been ascertained by a competent person in
accordance with Good Industry Practice during a visual inspection of the Works
(“Construction Latent Defect”), provided Contracting Authority gives Project Co
written Notice of the Construction Latent Defect within the time frame applicable to
such Construction Latent Defect pursuant to the Limitations Act, 2002 (Ontario).

The warranties described in this Section 11.15 shall cover labour and material,
including, the costs of removal and replacement of covering materials. The
warranties shall not limit extended warranties on any Product or item of In-Contract
Equipment called for elsewhere in the Output Specifications or otherwise provided by
any manufacturer of such Product or item of In-Contract Equipment.
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(€)

(f)

9)

11.16

(@)

If Project Co fails to correct and Make Good any Construction Defects or
Construction Latent Defects in accordance with Sections 11.15(b) and 11.15(c) and in
the time period specified in Section 11.16(a) or Section 11.16(b), as applicable,
without prejudice to any other right or remedy Contracting Authority may have,
Contracting Authority may correct such Construction Defects or Construction Latent
Defects at Project Co’s sole cost and expense.

Project Co shall obtain warranties from the manufacturers of each of the Products and
items of In-Contract Equipment for the duration(s) and in accordance with the
applicable requirements specified in the Output Specifications in the name of and to
the benefit of both Project Co and Contracting Authority. Where, in respect of a
Product warranty or In-Contract Equipment warranty, the Output Specifications do
not specify a specific duration and/or other requirements, Project Co shall obtain
industry-standard warranties from the applicable manufacturers in the name of and to
the benefit of Project Co and Contracting Authority, and shall use commercially
reasonable efforts to ensure that such Product warranties and In-Contract Equipment
warranties extend for so long a period from the Substantial Completion Date (or from
the Phase Completion Date where the Product is in respect of the Parking Garage
Works) as can be obtained from the applicable manufacturer, but in any event such
Product warranties and In-Contract Equipment warranties shall extend no less than
one year from the Substantial Completion Date (or one year from the Phase
Completion Date where the Product or In-Contract Equipment is in respect of the
Parking Garage Works). Each Product warranty and In-Contract Equipment warranty
shall be issued by the applicable manufacturer and delivered to Project Co no later
than 30 days prior to the Phase Completion Date or the Substantial Completion Date,
as applicable. Project Co shall ensure that each Product warranty and In-Contract
Equipment warranty, including any Product warranty or In-Contract Equipment
warranty extended under this Section 11.15(f), is fully assigned to Contracting
Authority, at no cost or expense to Contracting Authority, at the end of the Phase
Warranty Period or the Warranty Period, as applicable as such Phase Warranty Period
or Warranty Period may be extended in accordance with Section 11.15(b).

Subject to Section 11.13, Project Co acknowledges that Contracting Authority may,
in its sole discretion, maintain, repair and/or alter any part or parts of the Works
during the applicable Phase Warranty Period or Warranty Period and agrees that such
work shall not impact any of the warranties provided by Project Co hereunder,
provided that such work is carried out in accordance with Good Industry Practice and
that such work does not materially alter the affected part or parts of the Works.

Prompt Repair of Warranty Work

Project Co acknowledges that the timely performance of warranty work is critical to
the ability of Contracting Authority to maintain effective operations of the Facility.
Project Co shall use commercially reasonable efforts to respond to any requirement
by Contracting Authority to correct Construction Defects and Construction Latent
Defects within the Response Time required by Contracting Authority (which, for
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(b)

(©)

certainty, may, in respect of an Emergency, require immediate response or
correction). Project Co further acknowledges that if Contracting Authority is unable
to contact Project Co, Project Co has not completed the Warranty Response within
the Response Time, and/or the Warranty Rectification is not commenced within such
time period as may be required by Contracting Authority (including, for clarity,
immediately in the event of an Emergency), Contracting Authority’s own forces may
take such steps as are reasonable and appropriate to correct such Construction Defects
and Construction Latent Defects, at Project Co’s sole cost and expense and, except in
the case of damage caused by Contracting Authority’s own forces, such steps taken
by Contracting Authority’s own forces shall not invalidate any warranties in respect
of such portion of the Works affected by such corrective actions of Contracting
Authority’s own forces.

Subject to Section 11.16(a), Project Co shall promptly, and in any event not more
than 30 days after receipt of written notice thereof from Contracting Authority, Make
Good any Construction Defects which may develop within the Phase Warranty Period
or Warranty Period, as applicable, and any Construction Latent Defects, and also
Make Good any damage to other Works caused by the correction of such
Construction Defects and Construction Latent Defects. All such Warranty
Rectification shall be at Project Co’s sole cost and expense and shall not be treated as,
or entitle Project Co to request or form the basis of a claim for, a Variation, additional
compensation or damages. The above-noted time period of 30 days shall be subject
to the following:

() If the Warranty Rectification cannot be completed in the 30 days specified,
Project Co shall be in compliance if Project Co:

(A)commences and is diligently proceeding with the Warranty Rectification
within the specified time;

(B) provides Contracting Authority with a schedule acceptable to Contracting
Authority for such Warranty Rectification;

(C) updates the Warranty Reporting Record on an ongoing basis (including on
a daily basis if requested by Contracting Authority); and

(D) completes the Warranty Rectification in accordance with such schedule.

If Project Co fails to complete the Warranty Rectification in the time specified in
Section 11.16(a) or Section 11.16(b), as applicable, or subsequently agreed upon,
without prejudice to any other right or remedy Contracting Authority may have,
Contracting Authority may correct such works at the sole risk, cost and expense of
Project Co and may:

() in the case of a Warranty Rectification arising during the Phase Warranty
Period, (A) deduct the costs and expenses thereof from the Completion
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Holdback or from any payment then or thereafter due to Project Co, and/or
(B) draw down on the Warranty Period Security for the purpose of funding, or
obtaining reimbursement for, such costs and expenses; and

(i) in the case of a Warranty Rectification arising during the Warranty Period,
draw down on the Warranty Period Security for the purpose of funding, or
obtaining reimbursement for, such costs and expenses.

(d) The Warranty Rectification shall be commenced and completed as expeditiously as
possible in accordance with the Warranty Protocol and Section 11.16(a) or Section
11.16(b), as applicable, and shall be executed at times convenient to Contracting
Authority and this may require work outside normal working hours at Project Co’s
expense. Any extraordinary measures required to complete the Warranty Response or
Warranty Rectification, as directed by Contracting Authority to accommodate the
operation of the Facility or other aspects of the Project as constructed, shall be at
Project Co’s sole cost and expense.

(e The foregoing express warranties shall not deprive Contracting Authority of any
action, right or remedy otherwise available to Contracting Authority at law or in
equity for breach of any of the provisions of the Project Agreement or any Ancillary
Document by Project Co, and the Response Times and time periods referred to in this
Section 11.16, shall not be construed as a limitation on the time in which Contracting
Authority may pursue such other action, right or remedy.

11.17 Minimize Disturbance and Works in Existing Facilities

@) Project Co recognizes and understands that Contracting Authority is a public hospital
under the Public Hospitals Act (Ontario) and is therefore subject to a highly regulated
legal and operating environment. Project Co acknowledges that in addition to the use
of Good Industry Practice, this Project Agreement includes instructions as to the
manner in which the Works are to be performed in order to minimize disturbance to
the Existing Facilities, including with respect to noise, dust control, security (as it
pertains to Works that impact the Existing Facilities or any portion thereof), access to
the Lands and the particular requirements in respect of those portions of the Works
which are to be carried out within the Existing Facilities and in respect of those
portions of the Works where connections are being made to the Existing Facilities. In
addition, Project Co acknowledges that it has familiarized itself with the facility
and/or building operations of the Existing Facilities and will perform the Works
taking into account the requirements of Contracting Authority to maintain normal
facility and/or building operations of the Existing Facilities. Project Co further
acknowledges that the Cost of the Works includes all premium time and overtime that
may be required to perform the Works in accordance with this Project Agreement and
Good Industry Practice. Project Co shall develop and implement protocols in
furtherance of the foregoing in accordance with the Output Specifications.
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(b)

(©)

(d)

11.18

(@)

Project Co recognizes that part of the Works consists of the renovation of existing
buildings and structures or the addition of a structure to an existing building and that
the carrying on of Contracting Authority Activities during construction is a priority
for Contracting Authority and acknowledges that it has reviewed the Project
Agreement, the Project Documents and the Background Information. Project Co shall
use all methods required to comply with the instructions set out in this Project
Agreement during the performance of the Works. Project Co shall fully cooperate
with Contracting Authority in complying with said instructions during the
performance of the Works. Any costs incurred by Project Co in complying with said
instructions shall be part of the Guaranteed Price.

Project Co acknowledges that the Project Agreement includes the Phasing
Requirements and other specifications which include instructions respecting
Contracting Authority’s use of the Existing Facilities and infection control
procedures. Project Co acknowledges having read and understood the said
instructions and agrees to comply with the procedures set out therein. Project Co
shall be responsible for any costs and expenses resulting from Project Co’s failure to
comply with these procedures.

Project Co shall not cause power interruptions to the Existing Facilities or building
systems on the Lands, including electricity systems, mechanical systems, security
systems and life safety systems, without the prior written consent of Contracting
Authority. All potential infrastructure and utility shutdowns affecting the OHSC
campus and Existing Facilities require approval from Contracting Authority’s Chief
Building and Planning Officer (CBPO) approval. Disruption of major services to any
Existing Facility utility or circulation route (e.g., life safety, power, water, sewer,
roads, steam, gas, hot water, cable, fibre, helipad, etc.) will require notice and
submission of a complete mitigation and control plan four (4) months in advance for
formal approval by the CBPO. There can be no essential service interruptions of any
kind affecting Contracting Authority Activities. Minor disruptions to localized items
(e.g., selective and contained short duration power / lighting outages, selective
plumbing) require a minimum two (2) week notice for review and approval by the
CBPO.

Warranty Period Security
Project Co shall either:

() on or before the Substantial Completion Date, deliver, or cause to be
delivered, to Contracting Authority, the Warranty Period Letter of Credit; or

(i) no later than five Business Days prior to the Substantial Completion Date,
provide written Notice to Contracting Authority of Project Co’s intention not
to deliver the Warranty Period Letter of Credit, in which case Contracting
Authority shall withhold the Warranty Period Cash Amount in accordance
with Section 11.18(c).
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(b)

(©)

(d)

(€)

(f)

(9)

The Warranty Period Letter of Credit shall be in the amount equal to
$[REDACTED](the “Required Amount”). The Warranty Period Letter of Credit
shall be maintained, without reduction or step-down, by Project Co until the Warranty
Period Security Return Date.

Notwithstanding Section 4.3(a), if:

() the Warranty Period Letter of Credit has not been delivered to Contracting
Authority by the Substantial Completion Payment Date; or

(i) Project Co provides written notice to Contracting Authority pursuant to
Section 11.18(a)(ii) that it elects not to deliver the Warranty Period Letter of
Credit,

then Contracting Authority may withhold from the Substantial Completion Payment a
holdback amount equal to the Required Amount (the “Warranty Period Cash
Amount”).

The Warranty Period Cash Amount may be withheld by Contracting Authority until
the Warranty Period Security Return Date, and upon the Warranty Period Security
Return Date, the Warranty Period Cash Amount shall be paid by Contracting
Authority to Project Co.

The withholding of the Warranty Period Cash Amount in accordance with Section
11.18(c) shall be Contracting Authority’s sole remedy for failure on the part of
Project Co to deliver a Warranty Period Letter of Credit in the Required Amount by
the Substantial Completion Payment Date and, for greater certainty, Contracting
Authority shall not be entitled to withhold payment of the balance of the Substantial
Completion Payment as a result of any such failure on the part of Project Co to
deliver a Warranty Period Letter of Credit in the Required Amount.

Contracting Authority shall be entitled to draw on the Warranty Period Security:

() in an amount equal to the amount of the costs estimated by the Independent
Certifier for Contracting Authority to rectify defects, deficiencies or non-
compliant items in the Work, together with all other damages suffered by
Contracting Authority, including any costs incurred by Contracting Authority
in accordance with Sections 11.15 and 11.16 as a result of Project Co’s failure
to comply with its obligations under Sections 11.15 and 11.16; and/or

(i) to satisfy any amounts that are due and have remained outstanding for 30 days
by Project Co pursuant to the terms of this Project Agreement or by the
Construction Guarantor pursuant to Schedule 12 — Form of Performance
Guarantee of Construction Guarantor.

Contracting Authority may make multiple calls on the Warranty Period Security.
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(h)

(i)

@)

(k)

In the event that Contracting Authority draws on the Warranty Period Security,
Project Co shall forthwith, and in any event within five Business Days following such
draw:

() provide Contracting Authority with a replacement Warranty Period Letter of
Credit if Project Co delivered a Warranty Period Letter of Credit in
accordance with Section 11.18(a); or

(i) pay to Contracting Authority an amount if Contracting Authority withheld the
Warranty Period Cash Amount in accordance with Section 11.18(c),

such that the Warranty Period Security is at all times during the period between
Substantial Completion and the Warranty Period Security Return Date in the
Required Amount. In the event that Project Co fails to provide a replacement
Warranty Period Letter of Credit or pay to Contracting Authority an amount required
by this Section 11.18(h), as the case may be, Contracting Authority is entitled to
deduct from and set off against any amounts otherwise due to Project Co pursuant to
the terms of this Project Agreement an amount such that the Warranty Period Security
is in the Required Amount.

Unless the Warranty Period Security is fully drawn by Contracting Authority in
accordance with the provisions of this Project Agreement, Contracting Authority shall
release and deliver the Warranty Period Security to Project Co on the Warranty
Period Security Return Date.

In the event that the Warranty Period Letter of Credit has an expiry date that is prior
to the Warranty Period Security Return Date, and Project Co does not renew (or does
not cause the renewal of) the Warranty Period Letter of Credit and does not provide
(or cause the provision of) proof of such renewal to Contracting Authority before the
date that is 20 days before the Warranty Period Letter of Credit’s expiry date, then at
any time during such 20 day period and upon providing prior written Notice to
Project Co, Contracting Authority may draw upon the full amount of the Warranty
Period Letter of Credit and such cash proceeds shall thereupon stand in place of the
Warranty Period Letter of Credit unless Project Co delivers (or causes the delivery of)
a replacement Warranty Period Letter of Credit to Contracting Authority. Contracting
Authority shall be entitled to withdraw such cash proceeds in the same manner that it
is permitted to draw upon the Warranty Period Security under Section 11.18(f). Upon
the delivery of a replacement Warranty Period Letter of Credit by Project Co to
Contracting Authority, all remaining cash proceeds from such segregated bank
account shall be returned to Project Co or as Project Co may direct within five
Business Days after the delivery of such replacement Warranty Period Letter of
Credit by Project Co to Contracting Authority.

No interest will be payable to either Party in respect of any cash proceeds or
Warranty Period Cash Amounts.
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(@)

11.20

(@)

11.21

(@)

(b)

Substitutions

Whenever equipment, components, materials, supplies, tools, and other items are
specified or otherwise described in this Project Agreement by using the name or
catalogue or model number of a particular manufacturer, fabricator, vendor or
distributor, or any other material name or description, the naming or identification of
the item is intended to establish the type and the minimum function and quality
required, and equipment, components, materials, supplies, tools, and other items of
other manufacturers, fabricators, vendors or distributors shall not be substituted
without the prior written consent of Contracting Authority, in its sole discretion.

Change in Standards

Where this Project Agreement requires Project Co to comply with a technical
standard in respect of the design and construction of the Facility, and that standard
has changed between the date of this Project Agreement and the date that such
compliance is required, then Project Co shall give Notice to Contracting Authority of
such change. If, after such notice, Contracting Authority requires compliance with
the changed standard (rather than the standard applicable as of the date of this Project
Agreement), then, to the extent such change impacts the Works and would not have
otherwise been taken into account by compliance with Good Industry Practice, such
changed standard shall, subject to and in accordance with Schedule 22 - Variation
Procedure, result in a Variation. If Contracting Authority does not require
compliance with the changed standard, then Project Co shall continue to comply with
the standard applicable as of the date of this Project Agreement, without a Variation
therefor. This Section 11.20 shall not apply where a change in a technical standard is
also a Change in Law.

Subcontractors and Suppliers

Project Co shall preserve and protect the rights of the Parties under this Project
Agreement with respect to the works to be performed under Subcontract, and shall:

() enter into Subcontracts or written agreements with Project Co Parties to
require them to perform their work as provided in the Project Agreement;

(i) incorporate the relevant terms and conditions of the Project Agreement into all
contracts or written agreements with Project Co Parties; and

(iii)  be as fully responsible to Contracting Authority for acts and omissions of the
Project Co Parties as for acts and omissions of persons directly employed by
Project Co.

Attached in Part 1 of Schedule 8 — Project Co Parties is a list of all Project Co Parties
that Project Co has engaged or caused to be engaged for the performance of the Work
as of the date of execution of this Project Agreement. Project Co agrees to update
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(d)

(€)

11.22

11.23

(@)

such list from time to time as additional Project Co Parties are engaged. Any of these
named Project Co Parties listed by Project Co may be changed by Project Co upon
prior Notice to (but without the approval of) the Contracting Authority
Representative, provided however, that if the Contracting Authority Representative
reasonably objects to any change to a mechanical or electrical Subcontractor that is a
Project Co Party, then Project Co shall select an alternative replacement mechanical
or electrical Subcontractor to which the Contracting Authority Representative does
not reasonably object.

Project Co hereby agrees to contractually obligate the Construction Contractor to
enter into the Construction Contractor’s Direct Agreement and, subject to Section
11.21(d), to cause the Construction Contractor to cause each of the other Project Co
Parties, including Suppliers leasing any construction machinery and equipment, to
enter into the Subcontractor’s Direct Agreement, to evidence, among other things,
that Contracting Authority shall have the right to cure any default by the Construction
Contractor under the Subcontract.

With the exception of the Subcontracts specifically listed in items (a) through (d) in
Part 2 of Schedule 8 — Project Co Parties, none of Project Co, the Construction
Contractor or the applicable Project Co Party are obliged to enter into a
Subcontractor’s Direct Agreement in respect of Subcontracts having a total estimated
cost of SfREDACTED] or less.

Subject to Section 11.21(d), Project Co agrees to deliver to Contracting Authority the
Subcontractor’s Direct Agreements by the applicable due dates set out in Part 2 of
Schedule 8 — Project Co Parties. If, following the date that [REDACTED]%
Construction Document Submittals are submitted to Contracting Authority in
accordance with Schedule 10 — Review Procedure, Project Co is required to enter into
any additional Subcontractor’s Direct Agreement pursuant to this Section 11.21,
Project Co shall deliver such Subcontractor’s Direct Agreements to Contracting
Authority within 30 days of execution.

INTENTIONALLY DELETED
Protest and Trespass

Except as otherwise provided in this Project Agreement, Contracting Authority shall
not be responsible for the presence on or around the Site or the Lands, or any other
interference affecting the Site or the Lands, the Facility, the Existing Facilities or the
Works, of any persons participating in a Protest Action (“Protesters”) or any other
persons otherwise not entitled to be on or around the Site or the Lands
(“Trespassers™). For greater certainty, the presence of, or interference by, any
Protesters or Trespassers on or around the Site or the Lands shall not be a breach of
the obligation of Contracting Authority to grant licence rights of use and access to
Project Co on and over the Lands pursuant to Section 16 nor a breach of any other
obligation, representation or warranty under this Project Agreement.
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(d)

The management of any Protesters or Trespassers shall be the responsibility of
Project Co prior to Substantial Completion and of Contracting Authority following
Substantial Completion (in each case to the extent same is not otherwise the
responsibility of the Police Service).

If at any time prior to Substantial Completion any part of the Site or the Lands is
occupied, or access to the Site or the Lands is prevented or interfered with, by
Protesters or Trespassers, Project Co shall use all appropriate measures reasonable in
the circumstances to manage such Protesters or Trespassers and promptly notify the
Contracting Authority Representative of such occurrence and of the action which
Project Co proposes to take in respect thereof. Project Co may exercise any legal
remedy available to it to remove Protesters or Trespassers from the Site or the Lands,
provided that if Project Co does so elect to exercise any such legal remedy, Project
Co shall give the Contracting Authority Representative not less than 24 hours’ Notice
prior to commencing any legal proceeding for that purpose (except in a case of
Emergency, danger to persons or material destruction or material damage to property
where, in such circumstances, such Notice may be given to Contracting Authority less
than 24 hours prior to the commencement of such legal proceeding) and shall
continually update the Contracting Authority Representative as to the status of any
such legal proceeding in reasonable detail and at reasonable intervals, and provided
further that:

Q) Project Co shall not give directly or indirectly to any Protester or Trespasser
any inducement, monetary or otherwise, with a view to avoiding, limiting or
influencing the manner of protest activities by that Protester or Trespasser or
by other Protesters or Trespassers; and

(i) Project Co shall not by virtue of this Section 11.23(c) be prevented from
entering into bona fide settlements of claims brought against it by Protesters
or Trespassers which provide for reasonable payments in satisfaction of such
claims or agreeing to any reasonable cost orders in any proceedings.

Project Co may request the assistance of Contracting Authority (at the cost of Project
Co) to remove Protesters or Trespassers where Project Co demonstrates to
Contracting Authority’s reasonable satisfaction that:

() Project Co is pursuing all legal remedies available to it to remove the
Protesters or Trespassers (provided that for this purpose Project Co may but
shall not be obligated to prosecute injunctive or other judicial remedies
beyond the court of first instance); and

(i) the continued presence of the Protesters or Trespassers is having a material
adverse effect on the conduct of the Works that Project Co is unable to
mitigate.
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11.24

(@)

Following such request, Contracting Authority shall notify Project Co whether
Contracting Authority can lawfully provide any assistance in relation to the removal
of the Protesters or Trespassers that is not independently available to Project Co and,
to the extent that such assistance can be lawfully provided, Contracting Authority
shall provide such assistance (at the cost of Project Co) to the extent it is, in the
discretion of Contracting Authority, reasonable and appropriate in the circumstances
to do so.

If Project Co experiences a Protest Action on the Site or Lands, or access by Project
Co to the Site or Lands is prevented or materially interfered with by a Protest Action,
then:

Q) the Protest Action shall, subject to and in accordance with Section 31, be
treated as a Delay Event provided that Project Co has exhausted all legal
remedies available to it to seek injunctive relief or other judicial remedies
from a court of first instance and to enforce such injunction or other remedy
granted by such court to remove Protesters and Trespassers in such Protest
Action from the Site and Lands, provided that Project Co shall not be
obligated to prosecute injunctive or other judicial remedies beyond the court
of first instance with respect to such removal of Protestors and Trespassers;
and

(i) Project Co shall be entitled to a Variation in respect of the Direct Costs
incurred by Project Co in connection with such Protest Action, subject to and
in accordance with Schedule 22 — Variation Procedure, excluding the first
$[REDACTED] of all Direct Costs cumulatively in connection with all
Protest Actions throughout the Project Term which would have been payable
to Project Co in accordance with this Section 11.23(e)(ii) except to the extent
that any delay or Direct Costs incurred by Project Co were caused, or
contributed to, by a breach of this Project Agreement by Project Co or any
Project Co Party.

For the purposes of calculating the first §REDACTED] of Direct Costs, pursuant to
Section 11.23(e)(ii) such amount shall not include any amount or amounts which
Project Co or a Project Co Party recovers, or is entitled to recover, under any
insurance policy, or would have recovered if it had complied with the requirements of
this Project Agreement in respect of insurance or the terms of any policy of insurance
required under this Project Agreement, which amount, for greater certainty, shall not
include any excess or deductibles or any amount over the maximum amount insured
under any such insurance policy.

COR Certification

Project Co shall, at its own cost and risk, at all times during the performance of the
Works cause a COR-Qualified Construction Project Co Party or COR-Certified
Construction Project Co Party, as the case may be, to:
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Q) to the extent a COR-Qualified Construction Project Co Party has not obtained
COR Certification prior to Financial Close,

(A)use best efforts to obtain its COR Certification no later than eighteen
months following Financial Close. In the event that Contracting
Authority is satisfied, in its sole discretion, that the COR-Qualified
Construction Project Co Party has used best efforts to obtain its COR
Certification in accordance with this Section 11.24 and the COR-
Qualified Construction Project Co Party has not obtained COR
Certification by the end of such eighteen month period, then
Contracting Authority shall establish a time period during which the
COR-Qualified Construction Project Co Party shall obtain its COR
Certification, which time period shall not be less than 30 days, and

(B) maintain in good standing and, as applicable, renew its OHSAS 18001
Accreditation until such time as the COR-Qualified Construction
Project Co Party has obtained its COR Certification, and

(i) once the COR-Qualified Construction Project Co Party is certified (thereafter
referred to as a “COR-Certified Construction Project Co Party”), maintain
in good standing, and, as applicable, renew its COR Certification; and

(iii))  comply with all requirements of its OHSAS 18001 Accreditation (if a COR-
Qualified Construction Project Co Party) or COR Certification (if a COR-
Certified Construction Project Co Party), in accordance with its terms.

(b) Without limiting any other provision of this Project Agreement, if at any time during
the performance of the Works:

() a COR-Qualified Construction Project Co Party fails to obtain its COR
Certification in accordance with this Project Agreement and Contracting
Authority determines that the failure to obtain the COR Certification is as a
result of such COR-Qualified Construction Project Co Party not using best
efforts to obtain such certification and Contracting Authority delivers a Notice
to Project Co indicating that a COR-Qualified Construction Project Co Party
has failed to obtain its COR Certification in accordance with this Project
Agreement; or

(i)  a COR-Qualified Construction Project Co Party fails to maintain its OHSAS
18001 Accreditation in good standing in accordance with its terms or in
accordance with this Project Agreement; or

(ili)  a COR-Certified Construction Project Co Party fails to maintain its COR
Certification in good standing in accordance with its terms or in accordance
with this Project Agreement;
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(each a “H&S Certification Default Event”); or

Contracting Authority delivers a Notice to Project Co indicating that
Contracting Authority is of the opinion that a COR-Qualified Construction
Project Co Party will fail to maintain its OHSAS 18001 Accreditation in good
standing in accordance with its terms or in accordance with this Project
Agreement; or

Contracting Authority delivers a Notice to Project Co indicating that
Contracting Authority is of the opinion that a COR-Certified Construction
Project Co Party will fail to maintain its COR Certification in good standing
in accordance with its terms or in accordance with this Project Agreement,

Project Co shall:

(vi)

immediately upon the occurrence of a H&S Certification Default Event, notify
Contracting Authority that a H&S Certification Default Event has occurred,
and:

(A)produce and deliver to Contracting Authority a report identifying the
reasons for the failure to obtain or maintain in good standing the COR
Certification or OHSAS 18001 Accreditation, as the case may be;

(B) produce and deliver to Contracting Authority a plan showing the steps that
are to be taken to have the COR Certification or OHSAS 18001
Accreditation, as the case may be, obtained or reinstated in good
standing within a period of not more than 30 days (the “H&S
Certification Reinstatement Plan”), which H&S Certification
Reinstatement Plan shall be subject to review and approval by
Contracting Authority and, to the extent Contracting Authority
requires any amendments or revisions to be made to the H&S
Certification Reinstatement Plan, Project Co shall take, and shall cause
the COR-Qualified Construction Project Co Party or the COR-
Certified Construction Project Co Party, as the case may be, to take, all
reasonable steps as may be necessary to make all such required
amendments and revisions and deliver to Contracting Authority an
amended H&S Certification Reinstatement Plan not more than 5
Business Days from the date on which such request is made by
Contracting Authority;

(C)no later than 5 Business Days after the H&S Certification Default Event
occurs, arrange to have conducted a complete H&S Construction
Inspection in accordance with Section 15.1(h); and

(D)arrange to have conducted an H&S Construction Re-Inspection in
accordance with Section 15.1(k), if required, and
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within 5 Business Days of receipt of the Notice from Contracting Authority
under Section 11.24(b)(iv) or 11.24(b)(v):

(A)produce and deliver to the Contracting Authority Representative a report

identifying the manner in which the COR Certification or OHSAS
18001 Accreditation, as the case may be, shall be maintained in good
standing or obtained, as applicable;

(B) produce and deliver to the Contracting Authority Representative a plan

showing the steps that are to be taken to ensure that the COR
Certification or OHSAS 18001 Accreditation, as the case may be, will
be maintained in good standing without interruption (the “H&S
Certification Maintenance Plan”), which H&S Certification
Maintenance Plan shall be subject to review and approval by
Contracting Authority and, to the extent Contracting Authority
requires any amendments or revisions to be made to the H&S
Certification Maintenance Plan, Project Co shall take all reasonable
steps as may be necessary to make all such required amendments and
revisions and deliver to Contracting Authority an amended H&S
Certification Maintenance Plan not more than 5 Business Days from
the date on which such request is made by Contracting Authority; and

(C) arrange to have conducted a complete H&S Construction Inspection in

accordance with Section 15.1(h), and

(D)arrange to have conducted an H&S Construction Re-Inspection in

accordance with Section 15.1(k), if required.

Demolition Requirements

Without limiting Project Co’s obligation to perform the Works at all times in
accordance with Applicable Law, in respect of any Demolition, Project Co shall, and
shall cause each Project Co Party that is performing any part of the Demolition to, at
such person’s own cost and risk and at all times during the performance of the Works:

(i)

(i)

conduct all work in connection with any Demolition at all times in compliance
with Section 3 of the Performance Standards Regulation and the Building

ensure that all persons having responsibility for the supervision of any such
Demolition are qualified as either a professional engineer, limited license
holder or provisional license holder (as such terms are used in the
Performance Standards Regulation) (such person is hereinafter referred to as a
“Demolition Supervisor”);
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(iii)  observe and perform the Demolition in a manner that is consistent with the
recommendations set forth in the Demolition Guidelines in all material
respects; and

(iv)  in respect of any Complex Structure Demolition to be conducted by Project
Co or any Project Co Party:

(A)prepare detailed specifications relating to such Complex Structure
Demolition which specifications will include, without limitation, a
detailed risk assessment and risk mitigation plan assessing all apparent
or inferable risks that might be associated with the Demolition, colour-
coded Load-Path Diagrams (which will include a description of the
Demolition Requirements set forth herein) to supplement the Site work
plans and blueprints relating to the Demolition and all other technical
requirements relating to the Complex Structure Demolition (the
“Demolition Specifications™);

(B) at all times when a Complex Structure Demolition is being performed that
the Demolition Specifications, Demolition work plan and Load-Path
Diagram, be present and available at the Site at which such Complex
Structure Demolition is being performed; and

(C)ensure at all times when a Complex Structure Demolition is being
performed that a Demolition Supervisor will be on the Site at which
such Complex Structure Demolition is being performed and actively
supervising all activities in respect of the Complex Structure
Demolition;

(collectively the “Demolition Requirements”).

(b) If at any time while any Demolition is being performed pursuant to this Project
Agreement, Project Co or any Project Co Party that is performing any part of any
Demolition receives notice from Contracting Authority or any Governmental
Authority that the Demolition is being conducted in a manner that is:

Q) not in compliance with the Demolition Requirements; or

(i) not otherwise in accordance with this Project Agreement (such event referred
to as a “Demolition Default Event”),

Project Co shall, and shall cause any applicable Project Co Party to:

(A) immediately upon the occurrence of a Demolition Default Event, notify
Contracting Authority that a Demolition Default Event has occurred,
unless Contracting Authority was the person that provided notice of
the Demolition Default Event;
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(b)

(B) cease all work in respect of such Demolition; and

(C)within 5 Business Days of receipt of a Notice of a Demolition Default
Event produce and deliver to the Contracting Authority
Representative:

()] a report identifying the reasons for the occurrence of the
Demolition Default Event; and

(1) a Demolition Plan showing the steps that are to be taken to
rectify the Demolition Default Event within a period of not
more than 30 days from the occurrence of the Demolition
Default Event, which Demolition Plan shall be subject to
review and approval by Contracting Authority and, to the
extent Contracting Authority requires any amendments or
revisions to be made to such Demolition Plan, Project Co and
the applicable Project Co Party shall take all reasonable steps
as may be necessary to make all such required amendments and
revisions and deliver to Contracting Authority an amended and
revised Demolition Plan not more than 5 Business Days from
the date on which such request is made by Contracting
Authority.

No Demolition shall be recommenced at the Site that was the subject of the
Demolition Default Event until:

() Contracting Authority is satisfied that Project Co or the applicable Project Co
Party has taken all necessary steps to remediate such Demolition Default
Event in accordance with Demolition Plan; and

(i)  Contracting Authority has received a report, in form and substance
satisfactory to Contracting Authority, prepared by a professional engineer that
the Demolition Default Event has been remediated and the Site has been
properly prepared for the Demolition to proceed in accordance with the
Demolition Plan.

Pandemic and Epidemic Plan

Project Co shall implement and comply with the Pandemic and Epidemic Response
and Mitigation Plan. All updates to the Pandemic and Epidemic Response and
Mitigation Plan shall be subject to review by Contracting Authority pursuant to
Schedule 10 — Review Procedure.

In the event that a specific pandemic or epidemic (including COVID-19 or any
subsequent outbreak of COVID-19) is reasonably foreseeable and likely to occur and
affect the Works or otherwise occurs and affects the Works, Project Co shall, at its
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cost, promptly (at the request of Contracting Authority or on its volition) update the
Pandemic and Epidemic Response and Mitigation Plan on a monthly basis and submit
each update with the next Works Report, until such time as the Parties agree, acting
reasonably, that either the pandemic or epidemic will not occur and affect the Works
or such epidemic or pandemic has ended, no longer affects the Works and no further
updates to such plan are required. Following the review by Contracting Authority of
each updated Pandemic and Epidemic Response and Mitigation Plan pursuant to
Schedule 10 — Review Procedure, Project Co shall, without limiting any other
obligation of Project Co under the Project Agreement or Applicable Law, implement
such plan in accordance with Schedule 10 — Review Procedure, at its cost and risk
other than as provided for in Section 29.4 and 33.1(a)(vii).

(©) Any Pandemic and Epidemic Response and Mitigation Plan (including any update
thereto) or the potential or actual impact of any pandemic or epidemic on the Works
may, at the request of a Party, be discussed at any meeting of the Works Committee
or at any other meeting between the Parties reasonably requested by a Party during
the Project Term. Any Party may, acting reasonably, require that any such other
meeting be on a “without prejudice basis”.

(d) Nothing required pursuant to this Section 11.26 in relation to the Pandemic and
Epidemic Response Mitigation Plan shall in any way obviate or detract from Project
Co’s right to relief under this Project Agreement in relation to a Pandemic and
Epidemic Change in Law or a Pandemic and Epidemic Supply Chain Delay.

11.27 On-Site and Excess Soil Management

@) Without limiting Project Co’s obligation to perform the Works at all times in
accordance with Applicable Law, Project Co shall:

Q) perform the respective obligations of the ‘project leader’ and the ‘operator of
the project area’ for the Project under Ontario Regulation 406/19 made under
the Environmental Protection Act (Ontario);

(i) comply, and cause each Project Co Party to comply, with Applicable Law
relating to the management of excavated and excess soil, including without
limitation Ontario Regulation 406/19;

(iii)  develop and implement plans, procedures, assessments, and systems to ensure
the Works are performed in compliance with all requirements of Ontario
Regulation 406/19, including all such requirements applicable to Project Co in
performing the respective obligations of the ‘project leader’ and the ‘operator
of the project area’; and

(iv)  plan and complete all excess soil management activities required for the
performance of the Works in compliance with the Ontario Ministry of
Environment, Conservation, and Parks’ ‘Management of Excess Soil — A
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(@)

Guide for Best Management Practices — PIBS 9603e” (as may be updated or
amended from time to time).

Anti-Racism,  Anti-Discrimination and  Anti-Harassment  Governance
Requirements

Project Co shall, and shall cause the Construction Contactor to, with respect to its
activities in Canada, incorporate reasonable processes, policies, controls and
procedures to safeguard its ongoing commitment to Anti-Racism, anti-discrimination
and anti-harassment practices, including by imposing of requirements for
Subcontractors to establish, maintain, review, and update from time to time
reasonable processes, policies, controls, and procedures relating to same under their
Subcontracts in respect of their activities in Canada.

Contracting Authority may, in its sole discretion from time to time but not more than
once in any twelve-month period, require Project Co to, at its sole cost and expense,
cause the obtainment of third party attestations (from one or more reputable,
independent consulting firms with expertise in equity and diversity) regarding the
presence and design of the internal processes, policies, controls and procedures of
Project Co and the Construction Contactor, establishing and maintaining a corporate
commitment to providing opportunities for equity-deserving groups, including Black,
Indigenous and other racialized communities and eliminating workplace hate and
intolerance.

Project Co shall, and shall cause the Construction Contactor to, take proactive
measures to monitor for and actively strive to prevent the occurrence of racism,
discrimination and harassment (including Systemic Racism and other forms of racial
discrimination and harassment) and respond in a prompt and appropriate manner
when any issue of racism, discrimination or harassment arises in its work
environment, in order to maximize the likelihood that its work environment is and
remains free from racism, discrimination and harassment.

Indigenous Engagement

Project Co acknowledges the importance of appropriate engagement with Impacted
Indigenous Nations and Indigenous Entities in connection with the Project. The
objective of the engagement is to build new, and enhance existing, relationships with
Impacted Indigenous Nations and Indigenous Entities. Set out below are the
principles that will guide Project Co’s engagement:

() Provide information about the design and construction of the Project to
Impacted Indigenous Nations and Indigenous Entities;

(i) Provide an opportunity for these entities to provide comments on, and become
involved in, the design and construction of the Project;
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(iii)  Strive to mitigate the negative impacts of the Project presented by Impacted
Indigenous Nations and Indigenous Entities and consider potential
opportunities to address any comments received during implementation of the
Project; and

(iv)  Develop a strategy for inclusion of local Indigenous businesses within the
supply chain of Subcontractors and Suppliers associated with the Project.

Without limiting the generality of the foregoing, within thirty (30) Business Days
after the Effective Date, Project Co shall prepare a draft Indigenous consultation and
engagement plan which complies with the requirements of the Project Agreement for
Contracting Authority’s review. Project Co shall perform the Works in accordance
with the Indigenous consultation and engagement plan accepted by Contracting
Authority (the “Indigenous Consultation and Engagement Plan”).

At a minimum, the Indigenous Consultation and Engagement Plan shall set out a
structured process for ongoing input from Impacted Indigenous Nations and
Indigenous Entities and shall provide that Project Co shall consider and respond to
the feedback received from this process.

REPRESENTATIVES
The Contracting Authority Representative

Subject to the limitations set out in Section 12.1(d), the Contracting Authority
Representative shall exercise the functions and powers identified in this Project
Agreement as functions or powers to be performed by the Contracting Authority
Representative and such other functions and powers of Contracting Authority under
this Project Agreement as Contracting Authority may notify Project Co from time to
time.

Contracting Authority may, from time to time by written Notice to Project Co, change
the Contracting Authority Representative. Such change shall have effect on the later
of the date of delivery of such Notice and the date specified in such Notice.

During any period when no Contracting Authority Representative has been appointed,
or when the Contracting Authority Representative is unable, through illness,
incapacity or any other reason whatsoever, to perform the Contracting Authority
Representative’s functions under this Project Agreement, Contracting Authority shall
perform or may, by written Notice to Project Co, promptly appoint an alternative
Contracting Authority Representative to perform the functions which would
otherwise be performed by the Contracting Authority Representative. Upon receipt
of such written Notice, Project Co and the Project Co Representative shall be entitled
to treat any act of such alternative Contracting Authority Representative which is
permitted by this Project Agreement as being authorized by Contracting Authority,
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and Project Co and the Project Co Representative shall not be required to determine
whether authority has in fact been given.

The Contracting Authority Representative shall not, except as otherwise provided in
this Project Agreement, be entitled to modify or waive any provision of this Project
Agreement or to authorize a Variation.

Subject to the limitations set out in Sections 12.1(a) and 12.1(d), unless otherwise
notified in writing, Project Co and the Project Co Representative shall be entitled to
treat any act of the Contracting Authority Representative which is authorized by this
Project Agreement as being authorized by Contracting Authority, and Project Co and
the Project Co Representative shall not be required to determine whether authority
has in fact been given.

The Project Co Representative

Subject to the limitations set out in Section 12.2(d), the Project Co Representative
shall have full authority to act on behalf of Project Co for all purposes of this Project
Agreement.

Project Co may change the Project Co Representative with the prior written consent
of Contracting Authority, not to be unreasonably withheld or delayed.

During any period when the Project Co Representative is unable, through illness,
incapacity or any other reason whatsoever, to perform the Project Co Representative’s
functions under this Project Agreement, Project Co shall perform or may, by written
Notice to Contracting Authority, promptly appoint an alternative Project Co
Representative to perform the functions which would otherwise be performed by the
Project Co Representative, provided that, Project Co must seek Contracting
Authority’s consent in accordance with Section 12.2(b) if such alternative Project Co
Representative is in place for more than 180 days. Upon receipt of such written
notice, Contracting Authority and the Contracting Authority Representative shall be
entitled to treat any act of such alternative Project Co Representative which is
permitted by this Project Agreement as being authorized by Project Co, and
Contracting Authority and the Contracting Authority Representative shall not be
required to determine whether authority has in fact been given.

The Project Co Representative shall not, except as otherwise provided in this Project
Agreement, be entitled to modify or waive any provision of this Project Agreement.

Subject to the limitations set out in Section 12.2(d), unless otherwise notified in
writing, Contracting Authority and the Contracting Authority Representative shall be
entitled to treat any act of the Project Co Representative which is authorized by this
Project Agreement as being authorized by Project Co, and Contracting Authority and
the Contracting Authority Representative shall not be required to determine whether
authority has in fact been given.
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Communications to Representatives

At the time that a Party appoints or changes the appointment of the Contracting
Authority Representative or the Project Co Representative, as applicable, that Party
shall also provide the other Party with contact information for delivery of
communications to such representative. Communications to such representative shall
not constitute Notices to the Party appointing such representative.

Key Individuals

The individuals who are critical to the performance of the Works are identified in
Schedule 9 — Key Individuals. Project Co shall use commercially reasonable efforts
to ensure that such persons remain involved in the Works in the capacity set out in
Schedule 9 — Key Individuals and, in particular, will not, for the duration of the
Works, require or request any such person to be involved in any other project on
behalf of Project Co or any Project Co Party if, in the opinion of Contracting
Authority, acting reasonably, such involvement would have a material adverse effect
on the Works.

If Project Co considers it necessary to replace any individual identified in Schedule 9
— Key Individuals, Project Co shall provide Contracting Authority with relevant
information on the proposed replacement and shall consult with Contracting
Authority before finalizing the appointment of such replacement. Project Co shall not
replace any of the individuals identified in Schedule 9 — Key Individuals without the
prior written consent of Contracting Authority, which consent shall not be withheld or
delayed where the proposed replacement is suitably qualified and experienced and of
equal or better quality and experience than the individual being replaced.

If Contracting Authority determines, acting reasonably, that it is in the best interests
of Contracting Authority that any individual identified in Schedule 9 - Key
Individuals be replaced, Contracting Authority shall notify Project Co (including a
detailed explanation of the reasons for such determination), and, within 30 days of
receipt by Project Co of such notice, Project Co shall provide Contracting Authority
with relevant information on the proposed replacement and shall consult with
Contracting Authority before finalizing the appointment of such replacement.

BASELINE WORKS SCHEDULE AND WORKS REPORT
Completion of the Works

Project Co shall complete the Works in accordance with this Project Agreement and
achieve:

Q) Phase Completion by the Scheduled Phase Completion Date;

(i) Substantial Completion by the Scheduled Substantial Completion Date; and
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(iii)  Final Completion by the Scheduled Final Completion Date.
The Baseline Works Schedule

From Financial Close until the Draft Baseline Works Schedule becomes the Baseline
Works Schedule pursuant to Section 13.2(d), the Proposed Works Schedule shall be
deemed to be the Baseline Works Schedule and, until such time, the following
provisions of the Project Agreement applicable to the Baseline Works Schedule shall
be applicable to the Proposed Works Schedule as though the Proposed Works
Schedule was the Baseline Works Schedule: Sections 3.2(a), 3.2(g)(iv) 10.3(a)(i),
11.2(b)(vii), 11.3(a)(vi), 11.14(a), 13.3(a), 13.3(b), 13.4(a), 13.6(a), 14.2(b), 14.2(d),
21.1(d), 21.2(b), 21.7(b), 21.7(c), 21.8(d), 21.8(f) and 25.1(a); the definition of
“Critical Non-Conformance” set forth in Schedule 1 — Definitions and Interpretation;
Sections 2.1, 2.2, 2.4, 2.5, 2.6 and 3.2 of Appendix A to Schedule 10 — Review
Procedure; Section 3.5 of Schedule 14 — Outline Commissioning Program; Section
1(d) of Schedule 17 — Work Report Requirements; and Section 1.6(b) of Schedule 22
— Variation Procedure.

Project Co shall, in accordance with Schedule 19 — Works Scheduling Requirements,
prepare and submit to Contracting Authority and the Independent Certifier:

() within 45 calendar days of Financial Close, the Draft Baseline Works
Schedule and a report indicating the differences between the Proposed Works
Schedule and the Draft Baseline Works Schedule;

(i) every month within 10 Business Days following the end of each calendar
month from Financial Close until Final Completion, a Progress Works
Schedule;

(iii)  every month within 10 Business Days following the end of each calendar
month from Financial Close until the Final Completion Date, a Look-ahead
Schedule;

(iv)  within 10 calendar days following the written request from Contracting
Authority, acting reasonably, a Works Area Micro-Schedule for any specific
area, and every two weeks thereafter an updated Works Area Micro-Schedule
for the specific area until the Works in the area is complete;

(v) within 15 calendar days of the Final Completion Date, the As-built Works
Schedule and the final Works Report; and

(vi)  atany time prior to Substantial Completion, within 5 calendar days following
the written request by Contracting Authority, existing current or past versions
of the Baseline Works Schedule or Works Report,
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()

each meeting the requirements of Schedule 19 — Works Scheduling Requirements to
the satisfaction of Contracting Authority that support the completion of the Works in
accordance with Section 13.1.

Contracting Authority shall, within 15 Business Days of receipt thereof, provide
Project Co with comments on the first Draft Baseline Works Schedule in accordance
with Schedule 10 — Review Procedure. Project Co shall revise and resubmit the Draft
Baseline Works Schedule to the extent required by Schedule 10 — Review Procedure
within 15 Business Days of receipt of any comments from Contracting Authority.
Contracting Authority shall provide any comments on each subsequent Draft Baseline
Works Schedule within 5 Business Days of receipt thereof. Section 32.5(a) shall
apply in respect of any Compensation Event that occurs after the date that is 94 days
following Financial Close and prior to Contracting Authority assigning the comment
“NO COMMENT” or “MINOR NON-CONFORMANCE” to the Draft Baseline
Works Schedule referred to in Section 13.2(b)(i) provided that in the event that
Contracting Authority does not provide Project Co with its comments on the Draft
Baseline Works Schedule within such 15 Business Day time period or such 5
Business Day time period, as the case may be, such 94 day time period shall be
automatically extended by the number of days that Contracting Authority failed to
provide such comments following the expiry of such 15 Business Day time period or
5 Business Day time period, as the case may be.

When agreed by the Parties, the Draft Baseline Works Schedule shall become the
Baseline Works Schedule, and on such date the Baseline Works Schedule shall
replace the Proposed Works Schedule.

Project Co shall submit a draft Works Area Micro-Schedule in accordance with
Section 13.2(b)(iv) and Schedule 19 — Works Scheduling Requirements for any
portion of the Progress Works Schedule relating to any specific area of the Works
involving:

() integration or commissioning activities where the current scheduling
information is not sufficiently detailed to allow for the effective use of
resources of Contracting Authority; or

(i)  work activities by either Project Co or Contracting Authority that are
dependent upon the activities of the other Party,

where such activity, in Contracting Authority’s opinion, acting reasonably, requires
enhanced scheduling detail from Project Co to support the effective coordination of
such activity in that specific area.

Contracting Authority shall provide Project Co with comments on the draft of a
Works Area Micro-Schedule in accordance with Schedule 10 - Review Procedure.
Project Co shall revise the draft of the Works Area Micro-Schedule to the extent
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required by Schedule 10 - Review Procedure within 5 days of receipt of any
comments from Contracting Authority.

When agreed by the Parties in writing, the draft of the Works Area Micro-Schedule
shall become the Works Area Micro-Schedule for that specific area.

At the request of the Contracting Authority Representative, the Project Co
Representative shall review the Baseline Works Schedule with the Contracting
Authority Representative to explain to the Contracting Authority Representative’s
satisfaction:

Q) the activity logic and planning assumptions contained in the Baseline Works
Schedule;

(i) any proposed changes to the critical path of the Works;
(iii)  the impact of the Works on the Works Milestones; and

(iv) any other matter raised by the Contracting Authority Representative
concerning the Project Schedules.

Project Co shall participate in meetings and conduct workshops with Contracting
Authority in relation to the Project Schedules in accordance with Section 3 of
Schedule 19 — Works Scheduling Requirements.

Project Co and Contracting Authority shall comply with the provisions of Schedule
19 — Works Scheduling Requirements.

Contracting Authority shall provide Project Co with comments on the As-built Works
Schedule in accordance with Schedule 10 — Review Procedure. Project Co shall
revise the As-built Works Schedule to the extent required by Schedule 10 - Review
Procedure within 10 days of receipt of any comments from Contracting Authority.

Any comment or lack of comment by Contracting Authority in regards to any Project
Schedule indicating potential Delay Events pursuant to Section 31.1(a) of the Project
Agreement shall not constitute any acknowledgement or acceptance of the potential
delay.

Changes to the Baseline Works Schedule

Any changes to the Baseline Works Schedule which affects the Scheduled Phase
Completion Date, the Scheduled Substantial Completion Date or the Scheduled Final
Completion Date must be approved in writing by Contracting Authority. Subject to
the terms of Schedule 22 — Variation Procedure, any Contracting Authority approval
of such changes to the Baseline Works Schedule does not entitle Project Co to a
Variation, an extension of time or any additional compensation under this Project
Agreement.
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(b) Where Project Co proposes any change to the Baseline Works Schedule, Project Co
shall, no later than 2 Business Days following the written request of Contracting
Authority, deliver to Contracting Authority a copy of the most current version of the
requested Progress Works Schedule(s) and/or any past version of the requested
Progress Works Schedule(s) in its native software format.

13.4 Failure to Maintain Schedule

@) Without limiting any other provision of this Project Agreement but subject to Article
31, if, at any time:

Q) the actual progress of the Works has significantly fallen behind the Baseline
Works Schedule or a Recovery Works Schedule, as applicable, including, for
clarity, any failure of Project Co to achieve a Works Milestone; or

(i) the revised implementation strategy, forecast dates for future activities or
staging has changed to the extent that it is no longer practical to compare the
Current Progress Works Schedule to the Baseline Works Schedule or the
current Recovery Works Schedule, using Project Co’s scheduling software;

(iii)  Contracting Authority is of the opinion that:

(A)the actual progress of the Works has significantly fallen behind the
Current Progress Works Schedule;

(B) Project Co will not achieve Phase Completion by the Scheduled Phase
Completion Date;

(C) Project Co will not achieve Substantial Completion by the Scheduled
Substantial Completion Date;

(D) Project Co will not achieve Substantial Completion by the Longstop Date;
or

(E) the revised implementation strategy, forecast dates for future activities or
staging has changed to the extent that it is no longer practical to
compare the Current Progress Works Schedule to the Baseline Works
Schedule or the current Recovery Works Schedule,

Contracting Authority may give Notice to Project Co and Project Co shall be
required:

(iv)  within 5 Business Days of receipt, or within one month in the circumstances
set forth in Sections 13.4(a)(ii) or 13.4(a)(iii)(C), of notice from Contracting
Authority, to produce and deliver to each of the Contracting Authority
Representative and the Independent Certifier:
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(A)a schedule (the “Recovery Works Schedule”) which shall comply with
all requirements of a Progress Works Schedule as set out in Section 11
of Schedule 19 — Works Scheduling Requirements, except that:

()] its title shall be “Recovery Works Schedule”, and

(1)  for the first Recovery Works Schedule, the Baseline Works
Schedule baseline shall be shown in the Recovery Works
Schedule using the scheduling software’s baseline functionality
to visually indicate the variance between the Baseline Works
Schedule and the first Recovery Works Schedule, or

(1) for subsequent Recovery Works Schedules, if applicable, the
current Recovery Works Schedule baseline shall be shown in
the new Recovery Works Schedule using the scheduling
software’s baseline functionality to visually indicate the
variance between the current Recovery Works Schedule and
the new Recovery Works Schedule,

(B)and, if applicable, the Recovery Works Schedule shall show the new
strategy or steps that are to be taken by Project Co to eliminate or
reduce the delay to:

()] achieve Phase Completion by the Scheduled Phase Completion
Date;

(1) achieve the Scheduled Milestone Payment Completion Dates
by the applicable Milestone Payment Completion Dates;

(1) achieve Substantial Completion by the Scheduled Substantial
Completion Date; or

(IV) if Substantial Completion will not be achieved by the
Scheduled Substantial Completion Date, achieve Substantial
Completion by the Longstop Date; and

(C) a report (the “Recovery Works Schedule Report”) which shall comply
with all requirements of a Works Schedule Progress Report as set forth
in Section 1(d) of Schedule 17 — Works Report Requirements except
that:

Q) its title shall be “Recovery Works Schedule Report”;
(1)  the Recovery Works Schedule Report shall describe in
narrative form:
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and the Recovery Works Schedule, or, if applicable,
between the current Recovery Works Schedule and
a new Recovery Works Schedule; and
(i) if applicable, the reasons for the delay and/or
changes to the implementation strategy together
with a description of the new strategy or steps that
are to be taken by Project Co to eliminate or reduce
the delay to Project Co:
(A) achieving Phase Completion by the Phase
Completion Date;
(B)  achieving the applicable requirements for
Milestone Payments by the applicable
Scheduled Milestone Payment Completion
Dates;
(C)  achieving Substantial Completion by the
Scheduled Substantial Completion Date; or
(D)  achieving Substantial Completion by the
Longstop Date, as applicable,
(v) if applicable, bring the progress of the Works back on schedule in accordance
with the deliverables provided for in Section 13.4(a)(iv).

(b) Contracting Authority may, acting reasonably, give notice to the Lenders’ Agent
pursuant to Section 15 of the Lenders’ Direct Agreement that Project Co is failing to
maintain the schedule, together with the relevant information supporting Contracting
Authority’s opinion that Project Co is failing to maintain the schedule.

(©) For greater certainty, provided that Project Co has complied with this Section 13.4
and is not in default under Section 35.1(a)(iii), the failure to achieve Phase
Completion by the Scheduled Phase Completion Date, the applicable requirements
for Milestone Payments by the applicable Scheduled Milestone Payment Completion
Dates or the failure to achieve Substantial Completion by the Scheduled Substantial
Completion Date on its own shall not be a Project Co Event of Default for the
purposes of Section 35.1(a)(iv).

13.4A Notification of Early Phase Completion

@ Unless Project Co obtains the prior written consent of Contracting Authority, in
Contracting Authority’s sole discretion, Project Co shall not be entitled to the Phase
Completion Certificate prior to, and the Phase Completion Date shall not be earlier
than, the Scheduled Phase Completion Date.
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If Project Co advises Contracting Authority that it expects to be able to achieve Phase
Completion prior to the Scheduled Phase Completion Date, the Contracting Authority
Representative shall be entitled to require Project Co to produce and submit to the
Contracting Authority Representative a revised Progress Works Schedule or
Recovery Works Schedule, as applicable, showing the manner and the periods in
which the Works shall be performed and what the revised date for such Phase
Completion would be so as to enable Contracting Authority to consider at its sole
discretion:

Q) whether to agree to an earlier Scheduled Phase Completion Date; and

(i)  what modifications, if any, shall be required to this Project Agreement in
order to accommodate such earlier Scheduled Phase Completion Date.

All costs associated with any such modifications to this Project Agreement shall be
borne by Project Co.

Notification of Early Substantial Completion

Unless Project Co obtains the prior written consent of Contracting Authority, in
Contracting Authority’s sole discretion, Project Co shall not be entitled to the
Substantial Completion Certificate prior to, and the Substantial Completion Date and
Substantial Completion Payment Date shall not be earlier than, the Scheduled
Substantial Completion Date.

If Project Co advises Contracting Authority that Project Co expects to be able to
achieve Substantial Completion prior to the Scheduled Substantial Completion Date,
the Contracting Authority Representative shall be entitled to require Project Co to
produce and submit to the Contracting Authority Representative a revised Progress
Works Schedule or Recovery Works Schedule, as applicable, showing the manner
and the periods in which the Works shall be performed and what the revised date for
Substantial Completion would be so as to enable Contracting Authority to consider at
its sole discretion:

() whether to agree to an earlier Scheduled Substantial Completion Date; and

(i)  what modifications, if any, shall be required to this Project Agreement in
order to accommaodate such earlier Scheduled Substantial Completion Date.

All costs associated with any such modifications to this Project Agreement shall be
borne by Project Co.

Works Report

Project Co shall continuously monitor the progress of the Works in relation to the
Baseline Works Schedule and, within 10 Business Days following the end of each
calendar month from Financial Close until the Final Completion Date, Project Co
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shall provide to the Contracting Authority Representative and the Independent
Certifier a works report (each, a “Works Report”), which will include:

Q) an executive summary describing the general status of the Works and progress
made over the relevant month;

(i)  a Current Progress Works Schedule and a Look-ahead Schedule, all in
accordance with Schedule 19 — Works Scheduling Requirements;

(iii)  a narrative description of any Disputes related to the Works, including any
action that has taken place over the relevant month to resolve such Disputes;

(iv)  anarrative description of the status of any Proceeding at Risk Matter that has
not been resolved pursuant to Section 14.6(b), in accordance with Schedule 27
— Dispute Resolution Procedure, or otherwise;

(v) an update on those matters set out in Schedule 17 — Works Report
Requirements; and

(vi)  any other information specifically requested by Contracting Authority on the
progress of the Works,

all in form and substance satisfactory to Contracting Authority, acting reasonably. For
greater certainty, for all updates and revisions to the Project Schedules, Project Co
must provide a revised critical path reflecting the updated or revised Baseline Works
Schedule.

(b) Project Co shall use and interact with, and ensure that the Construction Contractor
uses and interacts with, the On-line (web based) Project Management (“OCPM”)
software system specified by 10. It is contemplated that the OCPM software system
will automate certain aspects of the processes identified in Schedule 10 — Review
Procedure, Schedule 11 - Design Quality Plan and Construction Quality Plan,
Schedule 22 - Variation Procedure and Schedule 17 — Works Report Requirements
and other processes as determined by Contracting Authority in its sole discretion.

14. WORKS COMMITTEE
14.1 Establishment

Q) The Parties shall, within 30 days following Financial Close, establish a
committee (the “Works Committee”) consisting of:1 representative
appointed by 10 from time to time;

(i) the following 3 representatives appointed by Contracting Authority:

(A) the Contracting Authority Representative; and
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(a)

(b)

(B) 2 other representatives appointed by Contracting Authority from time to
time; and

(iii)  the following 3 representatives appointed by Project Co:
(A)the Project Co Representative;
(B) 1 representative of the Construction Contractor; and
(C) such other representative appointed by Project Co from time to time.

The Independent Certifier shall be required to attend meetings as a non-voting
member of the Works Committee. The Design Conformance Consultant shall be
entitled to, but not required to, attend meetings as a non-voting member of the Works
Committee. Members of the Works Committee may invite, on prior notice to all
members, such advisors and consultants as they require from time to time to attend
meetings and provide briefings to the Works Committee.

The Contracting Authority Representative shall be the chairperson of the Works
Committee.

Function and Role

The Works Committee shall assist the Parties by promoting cooperative and effective
communication with respect to matters related to the Works. The Works Committee
shall interface with the Equipment Steering Committee as and when required.

The Works Committee shall be responsible for receiving and reviewing all matters
related to the Works, including:

Q) any design, construction and commissioning issues;
(i) the Project Schedules;

(iii)  any issues arising from reports or documents provided by Project Co or the
Independent Certifier;

(iv)  any quality assurance and safety issues;
(v) the Works Reports;

(vi) any special matters referred to the Works Committee by Contracting
Authority or Project Co;

(vii) any Proceeding at Risk Matters referred to the Works Committee in
accordance with Section 14.6;
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(@)

14.4
(a)

(viii) any community and media relations issues in accordance with Schedule 18 —
Communications;

(ixX)  monitoring the Phase Commissioning Program and the Final Commissioning
Program; and

(x) any other issues pertaining to the Works.

Subject to Section 14.2(d), any unanimous decision of the Works Committee shall be
final and binding on the Parties. If the Works Committee is unable to reach a
unanimous decision, either Party may refer the matter for resolution in accordance
with Schedule 27 — Dispute Resolution Procedure.

The Works Committee shall not have authority to make decisions with respect to or
approve:

() any amendment to or waiver of any provision of this Project Agreement;

(i) any change to a major milestone date set out in the Baseline Works Schedule,
the Scheduled Phase Completion Date, the Scheduled Substantial Completion
Date or the Scheduled Final Completion Date;

(iti)  any Variation;

(iv) any change that may materially adversely affect Project Co’s ability to
achieve Phase Completion by the Scheduled Phase Completion Date,
Substantial Completion by the Scheduled Substantial Completion Date or
Final Completion by the Scheduled Final Completion Date; or

(v) any matter with respect to which Contracting Authority has a right of consent
or in respect of which Contracting Authority may exercise discretion pursuant
to this Project Agreement.

Term of Works Committee

Unless otherwise agreed by the Parties, the Works Committee shall operate until the
Final Completion Date.

Replacement of Committee Members

10 and Contracting Authority shall be entitled to replace any of their respective
representatives on the Works Committee by written Notice to Project Co.
Contracting Authority will use commercially reasonable efforts to deliver prior
written notice of any such replacement to Project Co. Project Co may replace any of
its representatives on the Works Committee with the prior written consent of
Contracting Authority.

Confidential — Economic Interests of Ontario Page 84

King’s Printer for Ontario © Copyright 2023 — This document must not be copied or reproduced in any manner without the
written permission of Ontario Infrastructure and Lands Corporation.



1Door4Care: CHEO Integrated Treatment Project Agreement

Centre

Execution Version

145
(a)

(b)

(©)

(d)

(€)

Procedures and Practices
The members of the Works Committee may:

Q) adopt such procedures and practices for the conduct of the activities of the
Works Committee as they consider appropriate from time to time;

(i) invite to any meeting of the Works Committee such other persons as the
members of the Works Committee may agree;

(iii)  exclude from any meeting of the Works Committee such persons as the
members of the Works Committee may agree; and

(iv)  receive and review reports from any person or organization agreed to by the
members of the Works Committee.

Once established, the Works Committee shall meet at least once each month from
Financial Close until the Final Completion Date, unless otherwise agreed by the
members of the Works Committee or the Parties.

Any one of the Project Co Representatives or the Contracting Authority
Representatives on the Works Committee may convene a special meeting of the
Works Committee at any time. Special meetings of the Works Committee may be
convened on not less than 5 Business Days’ notice to all members of the Works
Committee identifying the agenda items to be discussed at the special meeting,
provided that, in an Emergency, a meeting may be called at any time on such notice
as may be reasonable in the circumstances.

Unless otherwise agreed by the members of the Works Committee, the Works
Committee shall meet at the Site, in Ottawa, Ontario . Meetings of the Works
Committee may be held by means of such telephonic, electronic or other
communication facilities as permit all persons participating in the meeting to
communicate with each other simultaneously and instantaneously. A person
participating in a meeting by such means will be deemed to be present at such
meeting, provided that each member of the Works Committee must attend in person
at least once each calendar quarter.

2 representatives appointed by Contracting Authority (one of whom shall be the
Contracting Authority Representative), 2 representatives appointed by Project Co
(one of whom shall be the Project Co Representative) and a representative of 10 (or a
delegate thereof) shall constitute a quorum at any meeting of the Works Committee.
A quorum of members may exercise all the powers of the Works Committee. The
members shall not transact business at a meeting of the Works Committee unless a
quorum is present.
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Minutes of all meetings, recommendations and decisions of the Works Committee,
including those made by telephone or other form of communication, shall be recorded
and maintained by Project Co. Project Co shall circulate copies of such minutes
within 5 Business Days of the holding of the meeting or the making of the
recommendation or decision. Unless Contracting Authority notifies Project Co
within 5 Business Days of receipt of the minutes that Contracting Authority disagrees
with the contents of the minutes, Project Co and Contracting Authority shall be
deemed to have approved such minutes. Project Co shall maintain a complete set of
all minutes of the meetings of the Works Committee and shall make such minutes
available for inspection by Contracting Authority during regular business hours.

Proceeding at Risk
If at any time prior to Final Completion:

Q) the Contracting Authority Representative has noted a Critical Non-
Conformance in respect of the Works; or

(i) the Contracting Authority Representative has noted a Works Submittal as
“CRITICAL NON-CONFORMANCE” in accordance with Schedule 10 —
Review Procedure (each of the matters described in clauses (i) and (ii) of this
Section 14.6(a), a “Proceeding at Risk Matter”);

then Contracting Authority may issue to Project Co (with a copy to the Independent
Certifier and the CDB) a Notice (the “Proceeding at Risk Notice”) identifying
Contracting Authority’s reasons for issuing the Proceeding at Risk Notice and
requesting Project Co to deliver any relevant Design Data and any other information
reasonably required by Contracting Authority from Project Co to review the
Proceeding at Risk Matter.

Following the issuance of a Proceeding at Risk Notice, the Contracting Authority
Representative and the Project Co Representative, together with the other members of
the Works Committee, shall each promptly and diligently make a reasonable bona
fide effort to resolve the Proceeding at Risk Matter.

Following the issuance of a Proceeding at Risk Notice, Contracting Authority may, in
its sole discretion, give notice to the Lenders’ Agent pursuant to Section 13 of the
Lenders’ Direct Agreement of the Proceeding at Risk Matter, together with a copy of
the Proceeding at Risk Notice.

Following the issuance of a Proceeding at Risk Notice, either Party may refer the
Proceeding at Risk Matter for resolution in accordance with Schedule 27 — Dispute
Resolution Procedure.

Nothing set out in this Section 14.6 or in a Proceeding at Risk Notice or any act
undertaken by a Party or omission of a Party pursuant to this Section 14.6, shall
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relieve Project Co of the risk and responsibility for the Works under this Project
Agreement and for meeting all of Project Co’s obligations under and satisfying all
requirements of this Project Agreement, and no such notice, act or omission shall
create any new or additional obligations or liabilities for Contracting Authority under
this Project Agreement.

QUALITY MANAGEMENT
Health and Safety Inspections

Project Co shall cause all of the Works to be the subject of quality management
systems, which shall include a Design Quality Plan and a Construction Quality Plan
(collectively, the “Quality Plans”), which may be incorporated into one document.

All Quality Plans shall be consistent with the requirements of the Output
Specifications, the Outline Commissioning Program, the Phase Commissioning
Program, and the Final Commissioning Program.

A draft of the Design Quality Plan and a draft of the Construction Quality Plan is
attached as part of Schedule 11 — Design Quality Plan and Construction Quality Plan.

The Construction Quality Plan and the Design Quality Plan shall, at a minimum,
comply with the requirements of the draft Construction Quality Plan and draft Design
Quiality Plan attached as part of Schedule 11 — Design Quality Plan and Construction
Quality Plan. Project Co shall submit its proposed Construction Quality Plan
substantially in the form of the draft Construction Quality Plan attached as part of
Schedule 11 — Design Quality Plan and Construction Quality Plan, to Contracting
Authority for review in accordance with Schedule 10 — Review Procedure within 60
days following Financial Close. Project Co shall submit its proposed Design Quality
Plan substantially in the form of the draft Design Quality Plan attached as part of
Schedule 11 — Design Quality Plan and Construction Quality Plan, to Contracting
Authority for review in accordance with Schedule 10 —Review Procedure within 30
days following Financial Close.

All Quality Plans shall be subject to review by Contracting Authority pursuant to
Schedule 10 — Review Procedure, and Project Co shall not be entitled to implement or
cause the implementation of any Quality Plan unless and until Project Co is entitled to
proceed with such implementation pursuant to Schedule 10 — Review Procedure.

Project Co shall implement the Quality Plans, shall perform and cause to be
performed the Works in compliance with the Quality Plans, including by causing the
Construction Contractor to implement the Design Quality Plan and the Construction
Quality Plan.

Where any aspect of the Works is performed by more than one Project Co Party, then
this Article 15, in so far as relevant or appropriate to the activities to be performed by
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such Project Co Party, shall apply in respect of each of them and references in this
Article 15 to such Project Co Party, including the Construction Contractor, shall be
construed accordingly.

Subject to Section 15.1(i), Project Co shall cause the Construction Contractor, at its
sole cost and expense, to conduct an inspection of its facilities and of its health and
safety management systems on an annual basis until Final Completion or as otherwise
required in accordance with Sections 11.24(b)(vi)(C) and 11.24(b)(vii)(C) (each an
“H&S Construction Inspection”), which H&S Construction Inspections shall:

Q) be conducted by a Certified H&S Inspector; and
(i) during the performance of the Works, include, at a minimum

(A)a review of general compliance with all applicable Occupational Health
and Safety Act (Ontario) requirements, compliance with all safety
manuals applicable to any portion of the Lands which the Works are
being conducted, including, but not limited to, the Contractor Site
Specific Safety Manual; and

(B)a review of the Construction Contractor’s job hazard analysis
documentation on any portion of the Lands which could endanger or
put at risk the safety of any Person working on any portion of the
Lands.

The first H&S Construction Inspection shall occur no later than the ninetieth (90th)
day following Financial Close or, if that day is not a Business Day, on the Business
Day immediately succeeding such day.

Project Co shall cause the results of each H&S Construction Inspection (such results
referred to as the “H&S Construction Inspection Report”) to be delivered to
Contracting Authority and the Works Committee not more than 5 Business Days from
the date on which a H&S Construction Inspection is completed. An H&S
Construction Inspection Report arising from an H&S Construction Inspection shall be
tabled and presented by Project Co for discussion by the Works Committee at the
next meeting of the Works Committee that follows the date on which such H&S
Construction Inspection Report was issued.

To the extent an H&S Construction Inspection Report discloses any non-compliance
by the COR-Qualified Construction Project Co Party or the COR-Certified
Construction Project Co Party, as the case may be, with the terms of the COR
Certification or OHSAS 18001 Accreditation, as the case may be, Contracting
Authority shall have the right to require Project Co to cause the COR-Qualified
Construction Project Co Party or the COR-Certified Construction Project Co Party, as
the case may be at its sole cost and expense:
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Q) to take any corrective and remedial action required by the H&S Construction
Inspection Report to correct any such non-compliance and Project Co shall
cause the COR-Qualified Construction Project Co Party or the COR-Certified
Construction Project Co Party, as the case may be, to comply with all
instructions given by the Certified H&S Inspector in respect of actions
required to be taken to correct any such non-compliance, and

(i)  to arrange to have conducted by a Certified H&S Inspector such follow-up
H&S Construction Inspections of those facilities and health management
systems associated with the non-compliances identified in the relevant H&S
Construction Inspection Report (each an “H&S Construction Re-
Inspection”) within 3 Business Days from the date on which any such request
is made by Contracting Authority, until any and all corrective and remedial
actions required by the Certified H&S Inspector with respect to the correction
of each identified non-compliance is completed to the satisfaction of the
Certified H&S Inspector, and

(iii)  to cause the results of each H&S Construction Re-Inspection (such results
referred to as the “H&S Construction Re-Inspection Report”) to be
delivered to Contracting Authority and the Works Committee not more than 3
Business Days from the date on which a H&S Construction Re-Inspection is
completed. An H&S Construction Re-Inspection Report arising from an H&S
Construction Re-Inspection shall be tabled and presented by Project Co for
discussion by the Works Committee at the next meeting of the Works
Committee that follows the date on which such H&S Construction Re-
Inspection Report was issued.

15.2 Changes to Plans

@ Project Co shall submit to Contracting Authority, in accordance with Schedule 10 -
Review Procedure, any changes to any of the Quality Plans required to comply with
Section 15.1, and shall amend such Quality Plans as required pursuant to Schedule 10
— Review Procedure.

15.3 Quality Manuals and Procedures

@ If any Quality Plan refers to, relies on or incorporates any quality manual or
procedure, then such quality manual or procedure or the relevant parts of it shall be
submitted to Contracting Authority at the time that the relevant Quality Plan, or part
thereof or change thereto, is submitted in accordance with Schedule 10 — Review
Procedure, and the contents of such quality manual or procedure shall be taken into
account in the consideration of the relevant Quality Plan, or part thereof or change
thereto, in accordance with Schedule 10 — Review Procedure.
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Quality Monitoring

Without limiting Contracting Authority’s other rights pursuant to this Project
Agreement, including Section 27, Contracting Authority may, from time to time,
directly or indirectly, perform periodic monitoring, spot checks and auditing of
Project Co’s quality management systems, including all relevant Quality Plans and
any quality manuals and procedures. Project Co shall ensure that Contracting
Authority also has the right to perform periodic monitoring, spot checks and auditing
of the Construction Contractor’s quality management systems.

Project Co shall cooperate, and shall cause the Construction Contractor to cooperate,
with Contracting Authority in monitoring quality management systems and shall
provide Contracting Authority with all information and documentation reasonably
required in connection with Contracting Authority’s rights under this Section 15.4.

LANDS AND SITE ACCESS AND INVESTIGATION
Licence to Site

Effective from the date of Financial Close until the Termination Date and subject to
this Section 16, Contracting Authority hereby grants or shall cause to be granted, and
shall continuously until the Termination Date grant or cause to be granted, to Project
Co and all Project Co Parties such non-exclusive licence rights of use and access to,
on and over the Site and the Facility subject to and in accordance with the Phasing
Requirements (which, for clarity, are only applicable during the performance of the
Works), as are required by Project Co and such Project Co Parties and sufficient to
allow them to perform the Works, except any such rights of use and access set out as
a Project Co responsibility to obtain under Appendix 1 — Permits, Licences Approvals
and Agreements to Schedule 1 — Definitions and Interpretation, which, for clarity, in
each case, Project Co shall be required to obtain following the date of this Project
Agreement from each applicable Governmental Authority in accordance with
Applicable Law and any other requirements imposed by such Governmental
Authority.

In consideration for the licence granted pursuant to Section 16.1(a), Project Co shall
provide the Works subject to and in accordance with this Project Agreement.

Without derogating from any of Contracting Authority’s rights hereunder, in
particular and subject to this Section 16.1(c) its rights of use of and access to the Site
and the Facility (i) prior to the Phase Completion Date for purposes of the Phase
Contracting Authority Commissioning and (ii) prior to the Substantial Completion
Date for the purposes of the Contracting Authority Commissioning, Contracting
Authority acknowledges that, in respect of the Works, Project Co and the Project Co
Parties require, and Contracting Authority shall provide, access to the Site, the
Facility and the Existing Facilities in accordance with the Phasing Requirements
without material interference by Contracting Authority or any Contracting Authority
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Party from the date of Financial Close until the Termination Date. Project Co further
acknowledges that, following Substantial Completion, its access to the Lands and Site
shall be subject to Contracting Authority Activities.

Except as may be provided in the Permits, Licences, Approvals and Agreements,
none of the rights granted pursuant to this Section 16.1 shall extend beyond the
boundaries of the Site, or to any lands other than the Site, other than easements and
similar interests of Contracting Authority which benefit the Site, obtained after the
date of this Project Agreement, to the extent the same are necessary for the Works.
For clarity, Contracting Authority shall provide Project Co and the Project Co Parties
with access to and within the Existing Facilities in accordance with the Phasing
Requirements to the extent required and sufficient for Project Co and the Project Co
Parties to perform the Works and subject to such reasonable conditions as are
imposed by Contracting Authority.

Contracting Authority shall provide Project Co with limited access to the Existing
Facilities but only to the extent necessary for Project Co to perform the Works in
accordance with the Project Agreement, the Baseline Works Schedule and the
direction of the Equipment Steering Committee, provided that Project Co obtains the
prior written consent of Contracting Authority, which may be subject to such
reasonable conditions as are imposed by Contracting Authority (which conditions, for
greater certainty, shall not materially impede Project Co’s performance of the Works
in accordance with this Project Agreement and the Baseline Works Schedule).

Project Co agrees to: (i) provide hoarding around the licensed area outside of the
Existing Facilities in accordance with the Project Agreement and the Project
Documents; (ii) cordon off areas within the Existing Facilities where Project Co is
performing the Works required under the Project Agreement and the Project
Documents and as approved by the Contracting Authority Representative; and (iii)
use such access to the Existing Facilities, including loading docks, freight elevators
and access routes as provided in the Output Specifications and as otherwise directed
by the Contracting Authority Representative.

The licence and access rights provided in this Section 16.1 shall terminate as of the
Termination Date.

Non-Exclusive Licence and Development of Lands

Project Co acknowledges and agrees that the licence rights granted to Project Co and
the Project Co Parties hereunder shall be non-exclusive and that Contracting
Authority and any person authorized by Contracting Authority may occupy and
possess the Site and the Facility without the prior consent of Project Co, including for
the purposes of carrying out the Contracting Authority Activities. In exercising such
rights Project Co shall not, and shall require that the Project Co Parties shall not,
except as permitted under this Project Agreement, disrupt the performance of the
Contracting Authority Activities.
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Without limiting Section 16.2(a), Project Co acknowledges that Contracting
Authority may from time to time use or develop (including by way of subdivision or
expansion), or permit the use or development of, or dispose of portions of the Site or
the Facility. To the extent that such use or development or disposition materially
adversely interferes with Project Co’s licence rights hereunder or materially adversely
interferes with Project Co’s ability to perform the Works, such use or development or
disposition shall, subject to and in accordance with Schedule 22 — Variation
Procedure, result in a Variation.

Limited Access Areas

For purposes related to the provision of the Contracting Authority Activities or
related to the safety of the users of the Facility, security and confidentiality, effective
upon Substantial Completion, Contracting Authority may limit or restrict Project Co’s
and each Project Co Party’s access to designated portions of the Site (including the
Existing Facilities) or the Facility unless a person seeking access obtains the prior
written consent of Contracting Authority, which consent may be subject to such
reasonable conditions as are imposed by Contracting Authority.

Naming and Signage

Project Co acknowledges that Contracting Authority reserves and retains (i) all rights
to designate the name for the Facility, the Existing Facilities, and any part of the
Facility and the Existing Facilities; (ii) all rights to signage in relation to the Site, the
Facility, and the Existing Facilities; and (iii) all rights, Trade-Marks, naming or
branding regarding the Facility, Existing Facilities, and any part of the Facility and
the Existing Facilities. It is agreed, however, that, with the prior written consent of
Contracting Authority, which may take into consideration any applicable
governmental guidelines, including the guidelines set out in Schedule 18 -
Communications, Project Co, the Project Co Parties and the Senior Lenders may, for
the period prior to Substantial Completion, erect and maintain signage which may
include such parties’ logos and trade names identifying their respective roles in
connection with the development and construction of the Project.

No Interest in Land

Project Co acknowledges and agrees that, subject to the provisions of the
Construction Act, in accordance with the principles of the IPFP Framework, none of
Project Co, the Project Co Parties or the Lenders shall acquire any estate, right, title
or ownership interest in the Site or the Facility or any other interest in the Lands
(including the Existing Facilities) pursuant to this Project Agreement, the Project
Documents or otherwise. Notwithstanding any provision herein or in any of the
Project Documents to the contrary, all fee simple interests in and freehold title to the
Site, the Facility and all other portions of the Lands shall at all times remain
unencumbered by any interest of Project Co, the Project Co Parties and the Lenders.
Project Co, the Project Co Parties and the Lenders shall have access to the Site
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(including the Existing Facilities) and the Facility under and subject to the licence and
access rights granted under this Section 16 and the Lenders’ Direct Agreement,
respectively.

Non-Disturbance Agreement

If Contracting Authority mortgages, charges or otherwise encumbers all or any part of
the Site, Contracting Authority shall notify Project Co and, at the request of Project
Co, provide Project Co with an agreement, in form satisfactory to Project Co, acting
reasonably, executed by the mortgagee, chargee or other encumbrancer of the Site
permitting Project Co and the Lenders’ Agent to access and use the Site under the
licence granted pursuant to this Section 16 and the Lenders’ Direct Agreement,
respectively, free from interference from the mortgagee, chargee or other
encumbrancer or any person claiming by or through the mortgagee, chargee or other
encumbrancer. This Section 16.6 shall not apply in respect of any portion of the Site
used or developed pursuant to Section 16.2(b) if neither the licence granted pursuant
to this Section 16 nor the Works pertain to such portion of the Site.

Changes to the Lands or Site

Notwithstanding any other provision in this Project Agreement other than Section
16.2(b), the Parties acknowledge and agree that an alteration, addition or variation to
or in the Lands or the Site as described in Schedule 34 — Site and Lands or to any of
the dates by which Contracting Authority grants Project Co access to and use of the
Site pursuant to Schedule 34 — Site and Lands (if any) shall be effected by way of a
Variation, subject to and in accordance with Schedule 22 — Variation Procedure.

Adequacy of the Site

Without limiting any of Project Co’s rights under Sections 7.4, 16.2(b), 16.7, 18.2,
18.3, 18.4 and 18.5, Project Co acknowledges and agrees that it has and shall be
deemed to have satisfied itself as to:

Q) the adequacy of the Site, rights of access to, from and through the Site and any
accommodation it may require for the purposes of fulfilling its related
obligations under this Project Agreement;

(i) the possibility of interference by persons of any description whatsoever with
access to or use of, or rights in respect of, the Site; and

(i) the precautions, times and methods of working necessary to prevent any
nuisance or interference, whether public or private, being caused to any third
parties.
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Inspection and Investigation of the Site

Without limiting any of Project Co’s rights under Sections 7.4, 16.2(b), 16.7, 18.2,
18.3, 18.4 and 18.5, Project Co acknowledges and agrees that it has and shall be
deemed to have, as of the Technical Submission Deadline, conducted all necessary
investigations, inspections and other due diligence of the Site (including the Existing
Facilities) in accordance with Good Industry Practice, taking into account all matters
related to the Site, including the matters set out in Sections 16.10(a)(i) to
16.10(a)(iii), existing as of the Technical Submission Deadline (the “Project Co Site
Inspections”).

Without limiting any of Project Co’s rights under Sections 7.4, 16.2(b), 16.7, 18.2,
18.3, 18.4 and 18.5 or its acknowledgement and agreement in Section 16.9, Project
Co further acknowledges and agrees that nothing in this Section 16.9 shall relieve
Project Co from its obligations, following Commercial Close, to conduct all
necessary investigations, inspections and other due diligence at the Site (including, as
applicable, at the Facility and the Existing Facilities) in accordance with Good
Industry Practice, taking into account all matters related to the Site, including the
matters set out in Sections 16.10(a)(i) to 16.10(a)(iii) prior to commencing and during
the Works or any applicable portion of the Works.

No Warranty in Respect of the Site

Except as provided in Sections 7.4, 16.2(b), 16.7, 18.2, 18.3, 18.4 and 18.5, neither
Contracting Authority, nor any Contracting Authority Party or Government Entity
gives any warranty or undertaking of any nature whatsoever in respect of the Lands
including:

() the nature or condition of the Site;

(i) the structures, installations, fixtures, services works, buildings and other
improvements on, over or under the Site other than the Existing Facilities; or

(iii)  any Site Conditions.
No Claims in Respect of the Lands

Except as expressly provided in Sections 7.4, 16.2(b), 16.7, 18.2, 18.3, 18.4 and 18.5,
Project Co shall not be entitled to make any claim of any nature whatsoever against
Contracting Authority, any Contracting Authority Party or any Government Entity on
any grounds relating to the Lands or the Site Conditions, including:

Q) the fact that Project Co was not provided any opportunity to inspect the Site
prior to the Technical Submission Deadline other than the Project Co Site
Inspections;

(i) any claim that the Site is inadequate; or
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(iii)  any claim that incorrect, inaccurate, incomplete or insufficient information on
any matter relating to the Lands, the Site or the Site Conditions was given to it
by any person, whether or not Contracting Authority, a Contracting Authority
Party or Government Entity.

TITLE ENCUMBRANCES
Title Encumbrances

Project Co shall perform all obligations under the Title Encumbrances for or on
behalf of Contracting Authority, other than:

Q) obligations under any Title Encumbrance which Project Co is not legally
capable of performing for or on behalf of Contracting Authority (including,
for clarity, any and all obligations under the Contracting Authority
Mortgages);

(i) obligations under any Title Encumbrance added after the date of this Project
Agreement unless such obligations are provided in the Output Specifications
as obligations of Project Co or the Parties agree that such obligations are
obligations of Project Co;

(iii)  obligations under any Title Encumbrance which the applicable Governmental
Authority may formally relieve or waive, with the consent of Contracting
Authority, with respect to any Development Approval; and

(iv)  obligations under the Title Encumbrances that Appendix “A” — Permits,
Licences, Approvals and Agreements of Schedulel - Definitions and
Interpretation provide for Contracting Authority performing.

All Works performed by or on behalf of Project Co shall be performed in a manner
which does not breach the Title Encumbrances or any of the Development Approvals.

Subject to Encumbrances that Project Co shall remove pursuant to Section 17.2 and
Section 17.3, the performance of the Works shall not give rise to a right for any
person to obtain title to or any interest in the Lands or the Facility or any part of it or
them, except in accordance with the terms of this Project Agreement.

No Site Encumbrances

Project Co shall not create, incur, permit or suffer to exist any Encumbrance to be
filed, issued or registered against the Lands or the Facility or any part thereof or any
interest therein due to an act or omission of Project Co or any Project Co Party.

In the event that the Lands or the Facility or any part thereof or any interest therein
becomes subject to any Encumbrance arising in relation to the performance of the
Works which has not been consented to in writing by Contracting Authority, Project
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Co shall immediately take all steps necessary to remove, vacate or discharge such
Encumbrance. If such Encumbrance is not removed, vacated or discharged within 10
Business Days of the filing, issuance or registration of such Encumbrance then,
without prejudice to any other rights or remedies it may have, Contracting Authority
will be at liberty to take whatever steps it deems necessary and appropriate to remove,
vacate or discharge the Encumbrance, including payment of any amount owing or
claimed thereunder, and seek immediate recovery from Project Co of the amount of
any such payment and any associated costs, including legal costs (on a full indemnity
basis), all of which shall be payable on demand.

Notwithstanding the provisions of this Section 17.2, the Parties acknowledge that the
provisions of Section 17.3 shall apply to claims for lien made against the Lands or the
Facility pursuant to the Construction Act and shall also apply to claims made against
the Legislative Holdback.

Construction Act

The Parties acknowledge that Section 17.2 shall apply to claims for liens made
against the Lands or the Facility pursuant to the Construction Act and shall also apply
to claims made against Contracting Authority or the holdback under the Construction
Act as though such a claim were an Encumbrance against the Lands as referred to
therein.

Project Co shall comply with the holdback requirements under the Construction Act.
If Project Co intends to retain holdback in the form of a letter of credit or demand-
worded holdback repayment bond, then Project Co shall submit a draft of the letter of
credit or bond, in the form prescribed by the Construction Act and with all
information populated, to Contracting Authority for review and approval prior to the
issuance of the applicable letter of credit or bond and Project Co shall incorporate any
comments received from Contracting Authority.

Project Co acknowledges that, notwithstanding that the same may be permitted under
the Construction Act, there will be no early release of any amount of the Legislative
Holdback which the Contracting Authority is required to retain under the
Construction Act, and that the same will be paid solely in accordance with Section
4.5.

Project Co shall, as a condition of final payment under any Subcontract for which lien
rights or rights in respect of the holdback may be claimed under the Construction Act,
require that a certificate of completion under section 33(1) of the Construction Act for
such Subcontract be issued and the relevant Subcontractor provide statutory
declarations or other assurances confirming that all those engaged by the
Subcontractor have been paid in accordance with Applicable Law.

Project Co shall promptly provide Contracting Authority with a copy of any materials
which are provided to the Lenders to evidence compliance with the Construction Act.
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Upon request by Contracting Authority, Project Co shall perform and deliver to
Contracting Authority a sub-search of title on the Lands or any part thereof.
Contracting Authority shall pay the reasonable costs of any such search except (i) a
search that reveals Encumbrances that are not permitted by this Project Agreement,
(ii) a search requested based on a reasonable suspicion that an Encumbrance that is
not permitted by this Project Agreement has been registered on title to the Lands, and
(iii) a search requested for the purpose of confirming that an Encumbrance that is not
permitted by this Project Agreement has been discharged from title to the Lands.

Project Co shall cause a Payment Certifier to be appointed under the Design and
Construction Contract and shall cause such Payment Certifier to certify the
substantial performance of the Design and Construction Contract in accordance with
the Construction Act.

SITE CONDITIONS
Acceptance of the Site and Site Conditions

Project Co agrees to accept the Site on an “as is, where is” basis, and shall be
responsible for all Site Conditions on, in or under the Site, except in respect of:

Q) Contamination;

(i) Items of Interest or Value;
(iii)  Species-at-Risk; and

(iv)  Other Site Conditions,

its responsibility for which shall be only as described in Sections 18.2 to 18.5,
respectively.

For greater certainty, except as expressly set out in this Project Agreement, nothing in
this Section 18 shall relieve Project Co from performing any of its obligations
hereunder (including its obligations under Section 10).

Contamination

“Project Co Contamination” means any Contamination on, in or under, or migrating
to or from, the Site that:

Q) was within the Project Manager Knowledge as of the Technical Submission
Deadline;

(i)  was described in, or was properly inferable, readily apparent or readily
discoverable from, the Environmental Reports, Geotechnical Reports or the
Hydrogeological Reports as of the Technical Reference Date;
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(iii)  could have been properly inferable, readily apparent or readily discoverable
on the basis of Project Co Site Inspections, including taking into account all
matters relating to the Site, including the nature and condition of the Site,
structures, installations, fixtures, services, works, buildings and other
improvements on, over and under the Site, and all other Site Conditions,
existing as of the Technical Submission Deadline; or

(iv)  affects the Lands and was caused or contributed to by Project Co or any
Project Co Party.

“Contracting Authority Contamination” means all Contamination on, in or under,
or migrating to or from, the Site other than Project Co Contamination.

Project Co shall be responsible, at its sole cost and expense, for all Project Co
Contamination.

Any Contracting Authority Contamination encountered by Project Co shall, subject to
and in accordance with Section 31, be treated as a Delay Event and, subject to and in
accordance with Section 32, be treated as a Compensation Event.

Upon the discovery of any Contamination, Project Co shall immediately inform the
Contracting Authority Representative and shall comply, and ensure compliance by all
Project Co Parties, with all Applicable Law and any applicable provisions of this
Project Agreement in respect thereof:

() at Contracting Authority’s cost subject to and in accordance with Section
18.2(d) in respect of any Contracting Authority Contamination; and

(i) at its own cost in respect of all Project Co Contamination.

Except to the extent required to prevent or mitigate an Emergency or to comply with
Applicable Law or any applicable provisions of this Project Agreement in respect of
Contamination, Project Co shall not undertake any significant work pursuant to
Section 18.2(e) in respect of any Contracting Authority Contamination until the
Contracting Authority Representative has been given a reasonable opportunity to
review the nature and extent of the Contamination and has instructed Project Co to
proceed with such work.

In the event that Contracting Authority wishes Project Co to perform actions in
respect of any Contamination which are in addition to any required pursuant to
Section 18.2(e), then Contracting Authority shall issue an instruction to Project Co
specifying what action Contracting Authority requires Project Co to take and Project
Co shall promptly and diligently comply with all such instructions at Contracting
Authority’s cost, subject to and in accordance with Section 18.2(h).
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If Section 18.2(g) requires Project Co to perform any alteration, addition, Demolition,
extension or variation in the Works or to delay or suspend all or any part of the
Works, as a result of any instructions given by Contracting Authority pursuant to
Section 18.2(g), and which would not otherwise be required under this Project
Agreement, then Project Co shall be entitled to a Variation for any such alteration,
addition, Demolition, extension, variation, delay or suspension in the Works in
accordance with Schedule 22 — Variation Procedure.

Items of Geological, Historical or Archaeological Interest or Value

As between the Parties, all fossils, artifacts and other objects having artistic, historic,
archaeological or monetary value, including human remains and burial sites, which
may be found on, in or under the Site (collectively the “Items of Interest or Value”)
are or shall be the sole and absolute property of Contracting Authority.

“Project Co Items of Interest or Value” shall mean any Items of Interest or Value
that:

Q) were within the Project Manager Knowledge as of the Technical Submission
Deadline; or

(i) were described in or readily apparent from the Archaeological Reports,
Geotechnical Reports or the Environmental Reports as of the Technical
Reference Date.

“Contracting Authority Items of Interest or Value” means all Items of Interest or
Value other than the Project Co Items of Interest or Value.

Project Co shall be responsible, at its sole cost and expense, for the Project Co Items
of Interest and Value.

Any Contracting Authority Items of Interest or Value encountered by Project Co
shall, subject to and in accordance with Section 31 be treated as a Delay Event and,
subject to and in accordance with Section 32, be treated as a Compensation Event.

Upon the discovery of any Items of Interest or Value, Project Co shall:

() immediately inform the Contracting Authority Representative of such
discovery;

(i) take all steps not to disturb the Items of Interest or Value and, if necessary,
cease any Works in so far as performing such Works would endanger the
Items of Interest or Value or prevent or impede their excavation, take all
necessary steps to preserve and ensure the preservation of the Items of Interest
or Value in the same position and condition in which it was found, and
comply, and ensure that all Project Co Parties comply, with Applicable Law
(including all requirements of Governmental Authorities with respect to such
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discovery, including the Funeral, Burial and Cremation Services Act, 2002
(Ontario) and the Standards & Guidelines for Conservation of Provincial
Heritage Properties issued under the Ontario Heritage Act (Ontario)) and any
applicable provisions of this Project Agreement in respect thereof:

(A)at Contracting Authority’s cost subject to and in accordance with Section
18.3(e) in respect of any Contracting Authority Items of Interest or
Value; and

(B) at its own cost in respect of any Project Co Item of Interest or Value.

(0) In the event that Contracting Authority wishes Project Co to perform actions in
respect of any discovery of any Items of Interest or VValue which are in addition to any
required pursuant to Section 18.3(f), then Contracting Authority shall issue an
instruction to Project Co specifying what action Contracting Authority requires
Project Co to take and Project Co shall promptly and diligently comply with all such
instructions at Contracting Authority’s cost, subject to and in accordance with Section
18.3(h).

(h) If Section 18.3(g) requires Project Co to perform any alteration, addition, Demolition,
extension or variation in the Works, or to delay or suspend all or any part of the
Works, as a result of any instructions given by Contracting Authority pursuant to
Section 18.3(g), and which would not otherwise be required under this Project
Agreement, then Project Co shall be entitled to a Variation for any such alteration,
addition, Demolition, extension, variation, delay or suspension in the Works in
accordance with Schedule 22 — Variation Procedure.

18.4 Species-at-Risk

€)) “Project Co Species-at-Risk” shall mean any Species-at-Risk which may be found
on, in, at, or under:

0] the Site that is a Species-at-Risk and the occurrence of which was described in
the Environmental Reports (including the location in which it was found) as of
the Technical Reference Date;

(i) the Lands, the occurrence of which is caused or contributed to by a failure of
Project Co to comply with, or a breach by Project Co of, the provisions of the
Project Agreement (but only to the extent of such cause or contribution); or

(iii)  the Lands and is a new population of Species-at-Risk in any location at the
Lands caused by a failure of Project Co to comply with, or a breach by Project
Co of, the provisions of the Project Agreement and which resulted in the
creation of conditions deemed suitable habitat for Species-at-Risk in
accordance with Applicable Law.
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“Contracting Authority Species-at-Risk” shall mean any Species-at-Risk which
may be found on, in, at, or under the Site other than Project Co Species-at-Risk.

Project Co shall be responsible, at its sole cost and expense, for all Project Co
Species-at-Risk.

Any Contracting Authority Species-at-Risk encountered by Project Co shall, subject
to and in accordance with Section 31, be treated as a Delay Event and, subject to and
in accordance with Section 32, be treated as a Compensation Event.

Upon the discovery of any Species-at-Risk, Project Co shall immediately inform the
Contracting Authority Representative, and shall comply, and ensure compliance by
all Project Co Parties, with all Applicable Law and any applicable provisions of this
Project Agreement in respect thereof (including taking all necessary steps to preserve
the respective habitat and relocate the Species-at-Risk):

() at Contracting Authority’s cost subject to and in accordance with Section
18.4(d) in respect of Contracting Authority Species-at-Risk; and

(i) atits own cost in respect of Project Co Species-at-Risk.

In the event that Contracting Authority wishes Project Co to perform any actions in
respect of Species-at-Risk which are in addition to any required pursuant to Section
18.4(e), then Contracting Authority shall issue an instruction to Project Co specifying
what action Contracting Authority requires Project Co to take and Project Co shall
promptly and diligently comply with all such instructions at Contracting Authority’s
cost, subject to and in accordance with Section 18.4(g).

If Section 18.4(f) requires Project Co to perform any alteration, addition, Demolition,
extension or variation in the Works or to delay or suspend all or any part of the
Works, as a result of any instructions given by Contracting Authority pursuant to
Section 18.4(f), and which would not otherwise be required under this Project
Agreement, then Project Co shall be entitled to a Variation for any such alteration,
addition, Demolition, extension, variation, delay or suspension in the Works in
accordance with Schedule 22 — Variation Procedure.

Differing Other Site Conditions
“Project Co Other Site Condition” means any Other Site Condition that:

Q) was within the Project Manager Knowledge as of the Technical Submission
Deadline;

(i)  was described in, or was properly inferable, readily apparent or readily
discoverable from, the Technical Reports, the Archaeological Reports or the
Functional Servicing Report as of the Technical Reference Date;
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(iii)  could have been properly inferable, readily apparent or readily discoverable
on the basis of Project Co Site Inspections, including taking into account all
matters relating to the Site, including the nature and condition of the Site, the
Existing Facilities and other structures, installations, fixtures, services, works,
buildings and other improvements at the Site, and all other Site Conditions,
existing as of the Technical Submission Deadline; or

(iv)  affects the Lands and was caused or contributed to by Project Co or any
Project Co Party.

“Contracting Authority Other Site Condition” means all Other Site Conditions
other than Project Co Other Site Conditions.

Project Co shall be responsible, at its sole cost and expense, for all Project Co Other
Site Conditions.

Any Contracting Authority Other Site Condition encountered by Project Co shall,
subject to and in accordance with Section 31, be treated as a Delay Event and, subject
to and in accordance with Section 32, be treated as a Compensation Event.

Upon the discovery of any Contracting Authority Other Site Condition, Project Co
shall immediately inform the Contracting Authority Representative and shall comply,
and ensure compliance by all Project Co Parties, with all Applicable Law and any
applicable provisions of this Project Agreement in respect thereof, at Contracting
Authority’s cost, subject to and in accordance with Section 18.5(d)

Except to the extent required to comply with Applicable Law or any applicable
provisions of this Project Agreement related to Other Site Conditions, Project Co
shall not undertake any significant work pursuant to Section 18.5(d) in respect of any
Contracting Authority Other Site Condition until the Contracting Authority
Representative has been given a reasonable opportunity to review the nature and
extent of the Other Site Condition and has instructed Project Co to proceed with such
work.

In the event that Contracting Authority wishes Project Co to perform actions which:

Q) with regards to a Project Co Other Site Condition, are in addition to any
actions required by this Project Agreement; or

(i) with regards to a Contracting Authority Other Site Condition, are in addition
to any actions required by Section 18.5(d),

Contracting Authority shall issue an instruction to Project Co specifying what actions
Contracting Authority requires Project Co to take and Project Co shall promptly and
diligently comply with all such instructions at Contracting Authority’s cost subject to
and in accordance with Section 18.5(h). For greater certainty, nothing in this Section
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19.

19.1

(@)

(b)

(©)

18.5(g) limits Project Co’s general obligation pursuant to Section 18.5(c) in respect of
Project Co Other Site Conditions.

If Section 18.5(g) requires Project Co to perform any alteration, addition, Demolition,
extension or variation in the Works or to delay or suspend all or any part of the
Works, as a result of any instructions given by Contracting Authority pursuant to
Section 18.5(g), and which would not otherwise be required under this Project
Agreement, then Project Co shall be entitled to a Variation for any such alteration,
addition, Demolition, extension, variation, delay or suspension in the Works in
accordance with Schedule 22 — Variation Procedure.

GOVERNMENTAL AUTHORITY AND THIRD PARTY FINANCIAL
OBLIGATIONS

Financial Obligations

Subject to Section 19.1(c), Project Co shall be responsible for all Financial
Obligations under or in respect of all Permits, Licences, Approvals and Agreements
including to any Utility Company, any Governmental Authority or any other third
party in respect of the Works, including:

Q) any development charges relating to the Works, the Facility or the Site;

(i) any engineering administration and inspection fees required in respect of
works or services required to be performed;

(iti)  any security deposits and letters of credit required under any Permits,
Licences, Approvals and Agreements; and

(iv)  any other amounts payable under any Project Co Permits, Licences, Approvals
and Agreements.

The Parties agree that any refund, partial rebate or credit granted by any applicable
Utility Company or any applicable Governmental Authority or any other third party
relating to the Financial Obligations referred to in Section 19.1(a) shall be for the
benefit of Contracting Authority to the extent such Financial Obligations were paid
by Contracting Authority and shall be for the benefit of Project Co to the extent such
Financial Obligations were paid by Project Co.

Contracting Authority shall be responsible for all Financial Obligations required
under the Contracting Authority Permits, Licences, Approvals and Agreements that
are expressly described in Appendix “A” — Permits, Licences, Approvals and
Agreements to Schedule 1 — Definitions and Interpretation as being the responsibility
of Contracting Authority.
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20.

20.1
(@)

(b)

20.2
(@)

CONTRACTING AUTHORITY ACCESS AND MONITORING
Contracting Authority Access During the Works

Subject to Section 20.1(b) but without limiting any of Contracting Authority’s rights
in respect of the Lands and the Existing Facilities, Project Co acknowledges and
agrees that Contracting Authority, the Contracting Authority Parties and the
Government Entities and their respective representatives shall, prior to Final
Completion, have unrestricted access to the Lands, the Facility and any workshop
where materials, plant or equipment are being manufactured, prepared or stored at all
reasonable times during normal working hours. For clarity, nothing in this Section
20.1 shall restrict or impede Contracting Authority’s right to use and access the
Existing Facilities or any part of the Site not required at that time for Project Co’s
performance of the Works in accordance with the terms hereof.

In exercising their access rights under Section 20.1(a), Contracting Authority, the
Contracting Authority Parties and the Government Entities and their respective
representatives shall:

() provide reasonable prior Notice appropriate to the circumstances (other than
for any offices or other facilities provided at the Site for Contracting
Authority’s own use);

(i)  comply with all relevant safety procedures and any reasonable directions with
regard to site safety that may be issued by or on behalf of the Project Co
Representative from time to time; and

(iii)  if required by Project Co, be accompanied by a representative of Project Co or
a Project Co Party.

Increased Monitoring

If, at any stage, Contracting Authority is of the opinion, acting reasonably, that there
are defects in the Works or that Project Co has failed to comply, in any material
respect, with the requirements of this Project Agreement, Contracting Authority may,
without prejudice to any other right or remedy available to it, by Notice to Project Co,
increase the level of monitoring of Project Co from that set out in this Project
Agreement to such level as Contracting Authority considers reasonable taking into
account the nature of the relevant defect or failure until such time as Project Co shall
have demonstrated, to Contracting Authority’s satisfaction, that it is capable of
performing and will perform, in all material respects, its obligations related to the
Works under this Project Agreement. Project Co will compensate Contracting
Authority for any reasonable costs incurred as a result of such increased monitoring.
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(a)
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(©)

20.4
(a)

205
(@)

21.

21.1
(a)

Right to Open Up

Contracting Authority shall have the right, at any time prior to the Final Completion
Date, to request Project Co to open up and inspect (or allow Contracting Authority to
inspect) any part or parts of the Works, or to require testing of any part or parts of the
Works, where Contracting Authority reasonably believes that such part or parts of the
Works is or are defective or that Project Co has failed to comply with the
requirements of this Project Agreement (including the Design Data) relevant to such
part or parts of the Works, and Project Co shall comply with such request. When
Contracting Authority makes such a request, Contracting Authority shall include
reasonably detailed reasons with such request.

If an inspection shows that the relevant part or parts of the Works is or are defective
or that Project Co has failed to comply with the requirements of this Project
Agreement (including the Design Data) relevant to such part or parts of the Works,
Project Co shall rectify all such defects and non-compliance diligently and at no cost
to Contracting Authority and Project Co shall not be entitled to any additional
compensation or extension of time in relation thereto.

If an inspection shows that the relevant part or parts of the Works is or are not
defective and that Project Co has complied with the requirements of this Project
Agreement (including the Design Data) relevant to such part or parts of the Works,
the exercise by Contracting Authority of its rights pursuant to this Section 20.3 shall,
subject to and in accordance with Section 31, be treated as a Delay Event and, subject
to and in accordance with Section 32, be treated as a Compensation Event.

No Relief from Obligations

The Parties acknowledge that the exercise by Contracting Authority or the
Contracting Authority Representative of the rights under this Article 20 shall in no
way affect the obligations of Project Co under this Project Agreement except as set
out in this Article 20.

Right of Access of Additional Contractors to Works

Subject to Section 11.13, Project Co shall grant, and shall cause all Project Co Parties
to grant, Additional Contractors access to those parts of the Site as may be necessary
for the Additional Contractors to carry out any Additional Works.

EQUIPMENT
Equipment Steering Committee

The Parties shall, within 30 days following Financial Close, establish a committee
(the “Equipment Steering Committee”) consisting of:

(1) 1 representative appointed by 10 from time to time;
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(b)
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(d)

(€)

()

9)

21.2

(@)

(i) 3 representatives of Contracting Authority; and

(iii) 2 representatives of Project Co, one of whom shall be the Project Co
Representative, appointed by Project Co from time to time.

Members of the Equipment Steering Committee may invite, on prior notice to all
members, such advisors and consultants as they require from time to time to attend
meetings and to provide briefings to the Equipment Steering Committee.

The Equipment Steering Committee shall assist the Parties by promoting cooperative
and effective communication with respect to matters related to Equipment and
Existing Equipment, including, but not limited to, the interaction between Equipment
and Existing Equipment commissioning.

The primary role of the Equipment Steering Committee shall be to oversee,
coordinate and monitor the planning, design, procurement, installation, and
commissioning of all Equipment and Existing Equipment, and, as required, to
implement the planning of all Equipment, all in a timely and efficient manner and in
accordance with the Baseline Works Schedule and Equipment Sub-Plan. Project Co
and the Equipment Steering Committee will work co-operatively with any consultant
who may be retained by Contracting Authority to assist them on Equipment matters.

Two representatives of Contracting Authority, one representative of Project Co and
the representative of 10 (or a delegate thereof) shall constitute a quorum at any
meeting of the Equipment Steering Committee. A quorum of members may exercise
all the powers of the Equipment Steering Committee. The members shall not transact
business at a meeting of the Equipment Steering Committee unless a quorum is
present.

The members of the Equipment Steering Committee may adopt such other procedures
and practices for the conduct of the activities of the Equipment Steering Committee
as they consider appropriate from time to time.

Project Co shall be responsible for preparing the agenda and minutes of the
Equipment Steering Committee. Minutes shall be distributed within 3 Business Days
following the meeting.

Contracting Authority Equipment Responsibilities

Subject to Section 21.4(a)(ii), without limiting any of Contracting Authority’s rights
under this Section 21, Contracting Authority shall be responsible for, in its sole
discretion:

() the selection of all Not-In-Contract Equipment;

(i) directly procuring the Not-In-Contract Equipment;

Confidential — Economic Interests of Ontario Page 106

King’s Printer for Ontario © Copyright 2023 — This document must not be copied or reproduced in any manner without the
written permission of Ontario Infrastructure and Lands Corporation.



1Door4Care: CHEO Integrated Treatment Project Agreement
Centre Execution Version

(ili)  the execution of any and all purchase orders, contracts, manufacturer’s
installation invoices and other documentation related to Not-In-Contract
Equipment;

(iv)  determining the method and approach for planning, budgeting and
procurement for all Not-In-Contract Equipment;

(v) reviewing and approving the quantity, make model, manufacturer, vendor and
any terms and conditions of financing for all Not-In-Contract Equipment
based upon tenders, quotations or proposals for Not-In-Contract Equipment
obtained by Contracting Authority; and

(vi)  confirming the persons eligible to take part in each Not-In-Contract
Equipment procurement as proponents.

(b) Contracting Authority shall determine the quantity, make, model and vendor of each
piece of Not-In-Contract Equipment, and, as applicable, shall execute any purchase
order, contract, manufacturer’s installation invoice and/or any other documentation
related to Not-In-Contract Equipment by the relevant date(s) set out in the Baseline
Works Schedule, (i) provided that the Contracting Authority Representative shall
have received such documentation as Contracting Authority requires, acting
reasonably, to discharge any such obligations no later than 30 days prior to the
relevant date(s) set out in the Baseline Works Schedule or (ii) unless the Contracting
Authority Representative and the Project Co Representative, both acting reasonably,
agree on a different relevant date(s) which does not materially adversely impact
Project Co’s ability to perform the Works in accordance with the Baseline Works
Schedule. Any failure by Contracting Authority to perform its obligations under this
Section 21.2(b) by the relevant date(s) set out in the Baseline Works Schedule, or the
different relevant date(s) agreed by the Contracting Authority Representative and the
Project Co Representative under this Section 21.2(b) that causes or will cause a
material delay to the Baseline Works Schedule, which Project Co and Contracting
Authority are unable to mitigate using commercially reasonable efforts, shall, except
to the extent that such failure was caused by or contributed to by Project Co or a
Project Co Party and subject to and in accordance with Schedule 22 - Variation
Procedure, result in a Variation.

(c) Contracting Authority shall establish, maintain and manage the budget for the Not-In-
Contract Equipment, and shall make all payments in respect of the Not-In-Contract
Equipment in accordance with this Project Agreement and the relevant invoices.
Contracting Authority has the right, in its sole discretion, to (i) alter the quantities,
make, model and vendor of each piece of Not-In-Contract Equipment or otherwise
change the items of Not-In-Contract Equipment to be procured by Contracting
Authority; and (ii) alter the quantity of each piece of Existing Equipment or otherwise
change the items of Existing Equipment set out on the Existing Equipment List, and
in each case, Contracting Authority may amend the Not-In-Contract Equipment List
and the Existing Equipment List, as applicable, accordingly.
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(h)
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Contracting Authority shall, in accordance with each relevant contract and/or
purchase order for an item or any items of Not-In-Contract Equipment, cause the Not-
In-Contract Equipment vendor or manufacturer to comply with the applicable design,
delivery (including delivery to the location of installation), offloading, handling,
assembly, installation and commissioning (including, but not limited to, testing and
calibration, start up and acceptance) schedule and requirements included in such
contract and/or purchase order as well as any applicable warranty and maintenance
requirements.

Contracting Authority shall cause all Not-In-Contract Equipment vendors and
manufacturers (including, for clarity, their employees, agents, representatives,
contractors and subcontractors) who access the Site to accept the coordination of
Project Co and comply with the instructions of Project Co relating to matters of health
and safety on the Site.

Contracting Authority shall update and maintain the Equipment List and Existing
Equipment List as a result of changes made during the design development meetings
or other meetings as necessary.

Contracting Authority shall revise the Equipment Utility Data Report (“EUDR”)
attached as Appendix A to Part 5 of Schedule 15 — Output Specifications.

Contracting Authority shall issue the updated Equipment List to Project Co on a
monthly basis or as requested by Project Co for the duration of the design
development phase.

From time to time and promptly following the completion of each procurement of
Not-In-Contract Equipment (as evidenced by the execution by the Contracting
Authority of a contract and/or a purchase order for the applicable item or items of
Not-In-Contract Equipment), Contracting Authority shall provide Project Co copies
of all of the relevant sections of the contract and/or purchase order documentation to
allow Project Co to fulfill its responsibilities under this Section 21.

For Not-In-Contract Equipment identified as vendor installed items, Contracting
Authority shall, in accordance with each relevant contract and/or purchase order for
an item or any items of Not-In-Contract Equipment, cause the applicable vendor or
manufacturer of the Not-In-Contract Equipment to comply with the applicable design,
delivery (including delivery to the location of installation), offloading, handling,
assembly, installation and commissioning (including, but not limited to, testing and
calibration, start up, training and acceptance) schedule and requirements included in
such contract and/or purchase order as well as any applicable warranty and
maintenance requirements including, as specified under Part 5 of Schedule 15 -
Output Specifications. For greater clarity, the Not-In-Contract Equipment vendor or
manufacturer will be responsible for the removal of all packaging and waste from the
Site.
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21.3
21.4

(@)

Contracting Authority shall cause all Not-In-Contract Equipment vendors and
manufacturers including, their employees, agents, representatives, contractors and
subcontractors, who access the Site to coordinate and comply with all directions and
instructions of Project Co relating to matters of health and safety on the Site.

Prior to the initiation of the procurement process and the making of awards for the In-
Contract Equipment vendors and/or manufacturers by Project Co or the Project Co
Parties, Contracting Authority shall have the right to review and approve all technical
specifications with respect to each item of In-Contract Equipment (including, but not
limited to, all medical, clinical and functional specifications), which approval will not
be unreasonably withheld.

For greater certainty:

() Contracting Authority, not Project Co, shall be liable as “purchaser” to the
vendor or manufacturer under every purchase order, contract and
manufacturer’s installation invoice related to Not-In- Contract Equipment, and
shall make all payments related thereto in accordance with the relevant
invoice terms; and

(i) Project Co, not the Contracting Authority, shall be liable as “purchaser” to the
vendor or manufacturer under every purchase order, contract and
manufacturer’s installation invoice related to In- Contract Equipment, and
shall make all payments related thereto in accordance with the relevant
invoice terms.

Contracting Authority shall assume the obligation to make any payments in respect of
In-Contract Equipment that are payable to a vendor or a manufacturer after the
Substantial Completion Date under any and all leases, managed equipment programs,
usage based pricing and other such arrangements or for service agreements, provided
that Project Co is not expressly obligated to make any such payments under this
Project Agreement (including, for clarity, under Part 5 of Schedule 15- Output
Specifications) and subject to Contracting Authority’s prior written approval to such
arrangements.

Contracting Authority shall be responsible for any and all decontamination of
Existing Equipment (as required under Applicable Law or by the Contracting
Authority, in its sole discretion) prior to the decommissioning, de-installation and
disconnection of such Existing Equipment by Project Co.

INTENTIONALLY DELETED
Project Co Equipment and Existing Equipment Responsibilities

Without limiting any other obligation of Project Co in this Project Agreement, Project
Co shall be responsible for the following:
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Q) Planning and Design

(A)  Throughout the design development process and the equipment
procurement and installation process, and in consultation with
Contracting Authority and the Equipment Steering Committee, Project
Co shall, in a timely manner and in full coordination with the relevant
equipment vendor or manufacturer:

()] provide analyses and recommendations to Contracting
Authority on the effect that the type, quality and quantity of
Not-In-Contract Equipment may have on the overall design of
the Facility and on the relevant areas within the Facility;

(1) develop, coordinate, revise (as may be required) and finalize all
room layouts, and finalize the design of the Facility to
accommodate all Existing Equipment and Not-In-Contract
Equipment utilizing the ID numbers and room numbers set out
in the Existing Equipment List and the Not-In-Contract
Equipment List, respectively;

(1) validate, coordinate and, if required, revise the utilities
information, the design and the Works described in Part 5 of
Schedule 15 — Output Specifications;

(IV) develop, coordinate, revise (as may be required) and
update/finalize all Design Data including Equipment 1D
numbers, room numbers and layouts on the drawings
coordinated with the equipment ID numbers from the Not-In-
Contract Equipment List, In-Contract Equipment List, and the
Existing Equipment List associated with the floor layouts and
servicing of all Not-In-Contract Equipment, In-Contract
Equipment and Existing Equipment (including, but not limited
to, all architectural, structural, mechanical and electrical
information and communications technology as well as any
other building systems related design and construction
information, including Equipment); and

(V) obtain and/or collate, as applicable, all Shop Drawings for
Equipment (and Existing Equipment as provided by
Contracting Authority), submit them to Contracting Authority
for review and approval and fully coordinate the reviewed
Shop Drawings with the Design Data.

(i) Installation and Commissioning
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Except as otherwise expressly set out in this Project Agreement (including, for
clarity, Part 5 of Schedule 15 — Output Specifications), Project Co shall:

(A)assemble, install, commission and complete all architectural, structural,
mechanical, electrical, information and communication technology as
well as any other building systems to enable the installation and
operation of all Not-In-Contract Equipment in accordance with the
planning and design documentation to be developed by Project Co in
accordance with Section 21.4(a)(i);

(B) subject to Section 21.2(n), decommission, de-install, disconnect, transfer
all Existing Equipment in accordance with any applicable
manufacturer’s instructions and Schedule 15 — Output Specifications
and dispose of any associated waste and packaging;

(C) in accordance with manufacturer’s instructions and Schedule 15 — Output
Specifications and except as set out in Section 21.2(n), receive,
expedite, offload, store, unpack, handle, deliver to the final location of
installation, assemble and install all Equipment and Existing
Equipment and dispose of any associated waste and packaging;

(D)develop, coordinate, manage and, implement the receipt, expediting,
offloading, storing, unpacking, handling, delivery to location of
installation, assembly and installation of all Equipment and Existing
Equipment, which are to be delivered, assembled and installed by
Contracting Authority and/or the designated vendor or manufacturer as
identified on the Not-In-Contract Equipment List and dispose of any
associated waste and packaging; For greater clarity Project Co is
responsible for all final connections of Equipment to the building
utilities;

(E) develop, coordinate, manage and complete the commissioning and
technical acceptance testing procedures of Equipment and Existing
Equipment in accordance with the manufacturers’ requirements
proposed by the relevant Not-In-Contract Equipment vendors or
manufacturers (including, without limitation, the results and guidelines
for acceptance);

(F) complete the commissioning of all Equipment and Existing Equipment in
accordance with the Final Commissioning Program (including, but not
limited to Equipment and EXisting Equipment acceptance testing and
calibration, start up and the compilation of all operations and
maintenance manuals). If Contracting Authority determines that any
commissioning activities must be performed by a Not-In-Contract
Equipment vendor or manufacturer, then Contracting Authority will
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(iii)

cause such performance to take place at Contracting Authority’s sole
cost and expense;

(G)coordinate, manage and, in conjunction with the vendors and

(H)

(1

manufacturers, implement the commissioning of all Equipment and
Existing Equipment (including, but not limited to, technical acceptance
testing and calibration, start up, training for Contracting Authority
staff and the compilation of all operations and maintenance manuals)
that are to be delivered, assembled and installed by Contracting
Authority and/or the designated vendor or manufacturer as identified
on the Equipment List in accordance with the Phase Commissioning
Program and the Final Commissioning Program;

develop and collate As-Built Drawings and specifications and other
Design Data, confirming the as-built conditions of Not-In-Contract
Equipment and Existing Equipment; and

for In-Contract Equipment, Project Co shall test all audio, video or
wireless systems in their final location to ensure all connectivity and
signals are of high quality and meet the manufacture specification or
standard.

Procurement

(A)Project Co shall be responsible for the following matters related to the

procurement of any item or any bundled items of In-Contract
Equipment:

()] Except as otherwise expressly set out in or limited by this
Project Agreement (including, but not limited to, by
Section 21.2(l)) Project Co shall be responsible for all
procurement matters related to In-Contract Equipment as part
its responsibility for the performance and completion of the
Works. For clarity, Project Co shall be responsible for:

Q) The procurement of each and every item of In-Contract
Equipment including, but not limited to:

a. determining the method of procurement for all In-
Contract Equipment;

b. the preparation and issuance of tenders, quotations or
requests for proposals documentation;

c. implementing and managing the procurement processes
and evaluations;
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d. conducting negotiations with In-Contract Equipment
vendors and manufacturers;

e. making vendor, manufacturer and In-Contract
Equipment selections and awards; and

f. ensuring that, in each case, each item of In-Contract
Equipment complies with the technical, clinical and
functional specifications set out in Part 5 of Schedule
15 — Output Specifications;

(i)  the execution of any and all purchase orders and/or
contracts;

(iii)  incorporating any comments provided by Contracting
Authority that are required for its approval pursuant to
Section 21.2(I) into the In-Contract Equipment
procurement documentation and the negotiation, selection
and ward processes;

(iv)  following the completion of each procurement, updating
and maintaining an up-to-date list of In-Contract
Equipment in the same format as Appendix C of Part 5 of
Schedule 15 — Output Specifications and providing to the
Contracting Authority a copy of such updated list together
with all equipment specifications and shop drawings for the
item of In-Contract Equipment that has been procured;

(v) subject to Section 21.2(n), the payment of all In-Contract
Equipment invoices, including, but not limited to,
manufacturer’s  installation  invoices and  other
documentation related thereto; and

(vi)  performance testing and calibration for each item of In-
Contract Equipment in accordance with each of Part 5
Schedule 15 — Output Specifications, the specifications
provided by the original equipment manufacturer and
Applicable Law.

(B) Project Co shall be responsible for the following matters related to the
procurement of any item or any bundled items of Not-In-Contract
Equipment:

()] reviewing all Not-In-Contract Equipment procurement
specifications prior to RFx release by Contracting Authority to
ensure such specifications conform with the utility
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requirements set out in Part 5 — Schedule 15 Output
Specifications;

(1) developing and providing all required design and installation
requirements and other information, as agreed to by
Contracting Authority, in a manner that is ready for
incorporation into the relevant procurement documentation,
including but not limited to, scheduling and submission
requirements associated with Shop Drawings and any other
building interface information, as well as, subject to Section
21.5(a)(iii), any reasonable requirements associated with
delivery, installation, commissioning and training that the
vendor and/or the manufacturer must comply with;

(1) developing and providing any other information and/or
requirements that Project Co deems necessary to be
incorporated into the procurement documentation, as approved
by Contracting Authority, and in a manner that is ready for
incorporation;

(IV) at the request of the Contracting Authority, attend user group
meetings and provide feedback in respect of design issues and
technical specifications; and

(V) participate in the technical evaluations of procurement submissions
by reviewing and commenting on the technical evaluations to
ensure the Not-In-Contract Equipment procured meets the
utility requirements outlined in Part 5 of Schedule 15 — Output
Specifications submissions against the requirements developed
by Project Co and providing the results of such assessment to
Contracting Authority.

For the purpose of achieving Substantial Completion, all Not-In-Contract Equipment
that is required to be commissioned prior to the Substantial Completion Date pursuant
to this Project Agreement must be successfully commissioned by Project Co in
accordance with the Final Commissioning Program. Provided that, in respect of any
such item of Not-In-Contract Equipment, such requirements shall be waived by
Contracting Authority if, despite having used commercially reasonable efforts to do
so, Project Co is unable to complete the installation or commissioning of any such
item of Not-In-Contract Equipment referred to in this Section 21.4(b) due to a delay
in the performance of any of its obligations by an equipment vendor or manufacturer.

All information related to Not-In-Contract Equipment to be developed by Project Co
pursuant to this Section 21 which may or does require Contracting Authority’s review
(whether or not specifically requested by Contracting Authority) shall be Works
Submittals and shall be subject to the provisions of Schedule 10 — Review Procedure.

Confidential — Economic Interests of Ontario Page 114

King’s Printer for Ontario © Copyright 2023 — This document must not be copied or reproduced in any manner without the
written permission of Ontario Infrastructure and Lands Corporation.



1Door4Care: CHEO Integrated Treatment Project Agreement
Centre Execution Version

21.5 Additional Project Co Equipment Responsibilities
@ Project Co shall:

Q) attend user group meetings in relation to Not-In-Contract Equipment in order
to collect user feedback on the Design Data produced by Project Co as well as
on equipment technical specifications to be attached to the relevant
procurement documents developed by Contracting Authority;

(i) as required by Contracting Authority from time to time, provide access to the
Site and the Facility to any and all Not-In-Contract Equipment vendors and
manufacturers (including, for clarity, each of their employees, agents,
representatives, contractors and subcontractors) to allow them to deliver,
unpack, assemble, install and/or commission any and all applicable Not-In-
Contract Equipment and perform any other works related to such Not-In-
Contract Equipment in connection with the Project; and

(iii)  as required by Contracting Authority, provide clean and secure storage space
for all Not-In-Contract Equipment and Existing Equipment items delivered to
the Site that cannot be installed in the final location, and provide clean and
secure staging area for biomedical or vendor testing as required by
Contracting Authority.

21.6 Minimizing Disruptions

@ Project Co shall perform all of its obligations under this Section 21 so as to minimize,
to the greatest extent reasonably possible, any disruption of the Works and the
Contracting Authority Activities. Project Co acknowledges and agrees that such
activities may require work outside of normal working hours in order to
accommodate the efficient operation of the Facility.

21.7 Equipment Training

@) For and in respect of each item of Equipment and Existing Equipment, Project Co
shall, in accordance with Schedule 14 — Outline Commissioning Program, provide,
manage or arrange for adequate, appropriate and timely training in the item’s proper
operation and maintenance of all applicable Contracting Authority staff. Project Co
shall develop a schedule of training sessions for all such training and such schedule
shall:

() reasonably accommodate user availability and the Contracting Authority
Activities; and,

(i) be subject to the approval of Contracting Authority.
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Contracting Authority shall make its staff available for training purposes in
accordance with the Baseline Works Schedule, the Phase Commissioning Program
and the Final Commissioning Program, as applicable.

Scheduling of Not-In-Contract Equipment and Existing Equipment Related
Activities

Project Co shall, as part of the Draft Baseline Works Schedule submitted in
accordance with Section 13.2(b)(i), and in consultation with Contracting Authority,
prepare and submit to Contracting Authority for approval a complete, detailed and
computerized schedule outlining all activities associated with the Equipment and
Existing Equipment that supports the completion of the Works (the “Equipment
Schedule”), including, but not limited to, as applicable, the design, planning, FF&E
Procurement and Installation Activities of all Equipment and Existing Equipment,
irrespective of whether such activities are being carried out by Project Co or
Contracting Authority pursuant to this Project Agreement. At a minimum, Project Co
shall include in the Equipment Schedule the sequencing and timing of all activities
relating to:

Q) Equipment and Existing Equipment design and planning, including, but not
limited to, all related activities to be completed pursuant to Schedule 10 —
Review Procedure;

(i) each procurement activity associated with the individual items and tender
bundles of Not-In-Contract Equipment, including planned dates of subsequent
activities for the following:

(A) Contracting Authority consultation and specifications development;
(B) RFx issuance;

(C) successful vendor identification;

(D) purchase order issuance;

(E) Equipment Shop Drawings review;

(iii)  the completion of all Works to enable the installation of Equipment and
Existing Equipment;

(iv)  the delivery, assembly, installation, commissioning, training and acceptance
of Equipment in accordance with the Phase Commissioning Program and the
Final Commissioning Program.

Project Co shall ensure that, in addition to the inclusion of all of the activities
described in Section 21.8(a), the draft Equipment Schedule reflects that:
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Q) the procurement of Equipment shall be completed in separate phases which
may include individual items or multiple bundles and comprising the
following main groupings of equipment:

(A) items with a significant impact on the design of the Facility as a whole;
(B) long lead or installation times;

(C) moderate lead or installation times;

(D) all mobile and table top items;

all as further described in Part 5 of Schedule 15 — Output Specifications; and

(i) all planning related to the Equipment and Existing Equipment (without
limiting any of the provisions set out in Section 21 related to planning) shall
be based in principle in each case on the latest reasonable date for Contracting
Authority undertaking any of the activities related to Equipment described in
Section 21.7(a).

The draft Equipment Schedule shall clearly identify all of the activities and the timing
and sequencing of all of the decisions, reviews and approvals required from
Contracting Authority in respect of Not-In-Contract Equipment. When agreed to by
the Parties, the draft Equipment Schedule shall become the Equipment Schedule,
which shall be included in the Baseline Works Schedule. Subject to Section 21.8(d),
any changes to the Equipment Schedule shall require the prior written approval of
Contracting Authority.

Following the acceptance of the Equipment Schedule by Contracting Authority,
which, for clarity, may be prior to the Parties’ agreement upon the Baseline Works
Schedule pursuant to Section 13.2(d), Project Co shall submit to Contracting
Authority any subsequent proposed changes to the Equipment Schedule and accept
comments from Contracting Authority in accordance with the process set out in
Schedule 10 - Review Procedure, provided that Contracting Authority shall have
sufficient time, as reasonably determined by Contracting Authority, to (i) review and
comment on such proposed changes (taking into account the resources available to
Contracting Authority to conduct such review at that time), and (ii) upon any
acceptance of those changes by Contracting Authority (or any revised changes
incorporating the comments of Contracting Authority), to implement them.

Project Co shall not be permitted to propose any change to the Equipment Schedule in
respect of any, some or all Not-In-Contract Equipment if Contracting Authority has
fully complied with the related and previously established timelines in the Equipment
Schedule and Contracting Authority, in its sole discretion, determines that such a
change may result in adverse commercial consequences to it or to the Project.
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(@)

22.4

(@)

(b)

If Contracting Authority, from time to time, reasonably requires any change(s) to the
Equipment Schedule, Contracting Authority shall notify Project Co of such change(s)
and, provided that the implementation of such change(s) will not have a material
impact on Project Co’s ability to progress future anticipated Works Submittals and
the Works in accordance with the Baseline Works Schedule, Project Co shall
implement such change(s).

Maintenance of Equipment

For greater certainty, Project Co shall not be responsible for the maintenance, repair,
replacement, monitoring or refurbishment of any Not-In-Contract Equipment or
Existing Equipment, except as set out in Schedule 15 — Output Specifications.

LEADERSHIP IN ENERGY & ENVIRONMENTAL DESIGN AND OTHER
REQUIREMENTS

LEED Design and Construction Obligations

Project Co shall perform the Works so as to achieve the prerequisites and credits
required to achieve a LEED Silver Rating and, except as set out in Section 1.4.9 of
Part 1 of Schedule 15 — Output Specifications, Project Co may, in its sole discretion,
determine which additional credits to pursue.

Mandatory Prerequisites and Credits

Project Co shall, at a minimum, achieve the credits and prerequisites under the LEED
Rating System provided for in Section 1.4.9 of Part 1 of Schedule 15 — Output
Specifications.

LEED Progress Reports

As part of each Works Report, Project Co shall submit a monthly progress report
comparing actual construction and procurement activities with a LEED Silver Rating
requirements.

LEED Silver Rating

Project Co shall cause the Project to be registered with CaGBC on behalf of
Contracting Authority. Project Co shall verify that the Project is registered with
CaGBC within 60 days following Financial Close and confirm to Contracting
Authority that Project Co is satisfied that the registration is valid, and is effective as
of the date it was made.

If there is a change in the requirements for the achievement of a LEED Silver Rating
under the LEED Rating System, and Project Co is required by the CaGBC to comply
with such change, then Project Co shall notify Contracting Authority of such change
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and such change shall, subject to and in accordance with Schedule 22 — Variation
Procedure, result in a Variation.

(©) Project Co shall apply to the CaGBC to obtain LEED Silver Rating for the Facility as
soon as possible.

(d) In the event that
() Project Co fails to obtain the credits and prerequisites under the LEED Rating

System within 24 months after the Substantial Completion Date, provided for
in Section 1.4.9 of Part 1 of Schedule 15 — Output Specifications; or

(i) A LEED Silver Rating is not obtained by 24 months after the Substantial
Completion Date,

(iii)  other than as a direct result of any act or omission of Contracting Authority,
any Contracting Authority Party or any Government Entity, Contracting
Authority shall be entitled to be paid liquidated damages by Project Co in the
amount of ${REDACTED]. The Parties agree that such liquidated damages
are not a penalty but represent a genuine and reasonable pre-estimate of the
damages that Contracting Authority will suffer as a result of the occurrence of
either of such events. Such payment shall constitute full and final settlement
of any and all damages that may be claimed by Contracting Authority as a
result of the occurrence of either of such events. For greater certainty, Project
Co’s failure to obtain the credits and prerequisites under the LEED Rating
System provided for in Section 1.4.9 of Part 1 of Schedule 15 — Output
Specifications or to obtain a LEED Silver Rating by 24 months after the
Substantial Completion Date shall not result in a Project Co Event of Default.
The Parties agree that such liquidated damages shall be payable whether or
not Contracting Authority incurs or mitigates its damages, and that
Contracting Authority shall not have any obligation to mitigate any such
damages.

22.5 Greenhouse Gas Credits

@ Any greenhouse gas credits which may be guaranteed as a result of the Project shall
be owned by Contracting Authority and Project Co shall have no entitlement to any of
such credits whatsoever.

22.6 LEED Obligations in Design and Construction Contract

@) All obligations of Project Co with respect to LEED arising under this Project
Agreement, including for certainty all obligations under this Article 22, are required
to be made the obligations of the Construction Contractor under the Design and
Construction Contract.
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(a)

(b)

23.2
(a)

233
(@)

(b)

23.4
(a)

INDEPENDENT CERTIFIER AND COMBINED DISPUTE RESOLUTION
BOARD

Appointment of the Independent Certifier

On or prior to Financial Close, the Parties shall appoint an independent and suitably
qualified and experienced consultant to act as the Independent Certifier for the
purposes of this Project Agreement, and shall enter into an agreement with the
Independent Certifier substantially in the form of Schedule 6 — Independent Certifier
Agreement. If the Parties are unable to agree upon the Independent Certifier within
such period of time, then the determination of the Independent Certifier shall be made
in the same manner as the identification of a replacement Independent Certifier under
Section 23.7(b).

Neither Party shall, without the prior written consent of the other Party, enter into any
agreement with the Independent Certifier in connection with the Project other than the
Independent Certifier Agreement, and Project Co shall ensure that no Project Co
Party enters into any separate agreement with the Independent Certifier in connection
with the Project.

Role of the Independent Certifier

The general role, obligations and functions of the Independent Certifier are described
in Schedule 6 — Independent Certifier Agreement.

Changes to Terms of Appointment

Neither Contracting Authority nor Project Co shall without the other’s prior written
approval (not to be unreasonably withheld or delayed):

() waive, settle, compromise or otherwise prejudice any rights or claims which
the other may from time to time have against the Independent Certifier; or

(i)  vary the terms of the Independent Certifier Agreement or the service
performed or to be performed by the Independent Certifier.

The Parties shall perform their respective obligations arising under or in connection
with the Independent Certifier Agreement.

Right to Change Appointment

The Parties agree that the Independent Certifier shall not provide any services or
reports or other information to Project Co, the Lenders and the Project Co Parties or
any other person other than pursuant to performance of the functions of the
Independent Certifier under this Project Agreement unless agreed to in writing by
both Parties. The Parties may agree to terminate the Independent Certifier Agreement
upon 30 days’ notice to the Independent Certifier. If such notice is given, then,
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236
(@)

23.7
(a)

(b)

pursuant to Section 23.7, a new Independent Certifier will be appointed. The Parties
agree that, notwithstanding the 30 days’ notice of termination, the Independent
Certifier shall continue on a day-to-day basis thereafter until a new Independent
Certifier is appointed.

Cooperation

The Parties agree to cooperate with each other generally in relation to all matters
within the scope of or in connection with the Independent Certifier Agreement. All
instructions and representations issued or made by either of the Parties to the
Independent Certifier shall be simultaneously copied to the other and both Parties
shall be entitled to attend all inspections performed by or meetings involving the
Independent Certifier.

Payment of Independent Certifier

Project Co and Contracting Authority shall share equally the responsibility for the
payment of all fees and costs of the Independent Certifier.

Replacement

In the event of the Independent Certifier’s engagement being terminated otherwise
than for full performance, the Parties shall liaise and cooperate with each other in
order to appoint a replacement consultant to act as the Independent Certifier as soon
as reasonably practicable. The identity of any such replacement shall be as agreed by
the Parties and the terms of his/her appointment shall, unless otherwise agreed, be as
set out in the Independent Certifier Agreement.

In the event the Parties fail to agree upon the identity of a replacement Independent
Certifier within five Business Days of the original Independent Certifier’s
appointment being terminated, then a replacement Independent Certifier shall be
chosen as follows:

() each Party shall, within five Business Days thereafter, select three suitably
qualified and experienced replacements that would be acceptable to that Party,
and shall provide Notice thereof to the other Party, with a ranking of
preference for replacements;

(i) if the Parties have both selected a common replacement, then such common
replacement shall be the Independent Certifier, and if there is more than one
common replacement, then the common replacement with the highest overall
ranking (calculated by adding together the ordinal rank assigned by both
Parties) shall be selected, and in the event of a tie, the lowest-cost of such tied
replacements shall be selected; and
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(@)

23A

23A.1

(@)

23A.2

(@)

(b)

(iii)  if the Parties have not selected a common replacement, then the determination
of the new replacement may be referred for resolution in accordance with
Schedule 27 — Dispute Resolution Procedure.

Combined Dispute Resolution Board
The Parties shall:

() appoint and maintain the appointment of the CDB and ensure that the CDB is
kept informed of the performance of the Parties’ obligations under this Project
Agreement and of any Disputes under this Project Agreement, pursuant to and
in accordance with Schedule 27 — Dispute Resolution Procedure;

(i) deliver the reports, notices and other documents to the CDB described in
Schedule 27 — Dispute Resolution Procedure; and

(iii)  resolve Disputes under this Project Agreement using the CDB pursuant to and
in accordance with Schedule 27 — Dispute Resolution Procedure.

PHASE COMMISIONING AND COMPLETION
Phase Commissioning Activities

Project Co shall perform all Phase Project Co Commissioning, and shall facilitate the
performance of all Phase Contracting Authority Commissioning, pursuant to the
Phase Commissioning Program.

Phase Commissioning Program

Project Co shall prepare a draft of the Phase Commissioning Program in respect of
the Phase Project Co Commissioning and the Phase Contracting Authority
Commissioning and shall provide a copy thereof to the Independent Certifier, the
Contracting Authority Commissioning Consultant and the Contracting Authority
Representative not less than 90 days prior to the Scheduled Phase Completion Date.

The Phase Commissioning Program shall, at a minimum:

() describe the requirements, and the timing and sequence of such requirements,
necessary in order that the Phase Project Co Commissioning shall be
completed to achieve Phase Completion on or before the Schedule Phase
Completion Date;

(i) describe the requirements, and the timing and sequence of such requirements,
of the Phase Contracting Authority Commissioning activities;
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(@)

(b)

(iii)  comply with all requirements of the Outline Commissioning Program and
include all details, including for all appendices, required to be completed in
the Outline Commissioning Program;

(iv)  be consistent with the Outline Commissioning Program and impose no greater
or more onerous obligations on Contracting Authority than those set out in the
Outline Commissioning Program, unless otherwise agreed to by Contracting
Authority;

(V) include the names of the individuals or companies proposed to perform all
applicable Phase Project Co Commissioning;

(vi)  include a schedule of each of the Phase Project Co Commissioning Tests and
the Phase Contracting Authority Commissioning Tests proposed to be
performed and the timeframe for completion, with start and end dates;

(vii) include a schedule of meetings to be held between the Parties to coordinate
the performance of the applicable Phase Project Co Commissioning and Phase
Contracting Authority Commissioning;

(viii) provide for the re-verification of systems following Phase Contracting
Authority Commissioning; and

(ix)  list the approvals required from any Governmental Authority, manufacturer or
other person that are necessary to meet the requirements of the Phase
Commissioning Program or Applicable Law.

Contracting Authority shall provide Project Co with comments on the draft Phase
Commissioning Program in accordance with Section 4 of Schedule 10 — Review
Procedure, and Project Co shall revise the draft Phase Commissioning Program to the
extent required by Schedule 10 — Review Procedure within 30 days of receipt of any
comments from Contracting Authority.

When agreed by the Parties, the Phase Commissioning Program shall replace the
Outline Commissioning Program with respect to Phase Completion.

Commencement of Phase Project Co Commissioning

Project Co shall give 30 days’ prior written notice to the Independent Certifier, the
Contracting Authority Commissioning Consultant and the Contracting Authority
Representative of the proposed commencement of Phase Project Co Commissioning.

Project Co shall give at least 5 Business Days’ prior notice to, and shall invite, the
Independent Certifier, the Contracting Authority Commissioning Consultant and the
Contracting Authority Representative, to witness, and to comment on, each aspect of
Phase Project Co Commissioning. Project Co shall, together with such notice,
provide all information that the Independent Certifier, the Contracting Authority
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(b)

(©)

Commissioning Consultant and the Contracting Authority Representative may
reasonably require in relation thereto, including:

Q) tests proposed,;

(i) test methodology; and
(iii)  expected test results.
Phase Completion Certificate

Project Co shall give the Independent Certifier and the Contracting Authority
Representative at least 10 Business Days’ notice prior to the date upon which Project
Co anticipates delivering the Phase Completion Notice (the “10-Day Phase Notice™).

Project Co shall deliver notice to the Independent Certifier and the Contracting
Authority Representative upon the satisfaction of all of the requirements for Phase
Completion under this Project Agreement (the “Phase Completion Notice”). The
Phase Completion Notice shall (i) describe, in reasonable detail, the satisfaction of the
requirements for Phase Completion, (ii) include as appendices all of the Phase
Completion Deliverables described in the Phase Completion Deliverables List, and
(iii) include Project Co’s opinion that the conditions for issuance of the Phase
Completion Certificate under this Project Agreement have been satisfied.

Within two Business Days of receiving the Phase Completion Notice from Project
Co, the Independent Certifier shall review the Phase Completion Notice to determine
whether or not the Phase Completion Notice includes all of the Phase Completion
Deliverables described in the Phase Completion Deliverables List. For the purposes
of this Section 23A.4(c), if the Phase Completion Notice contains a Phase Completion
Deliverable that, in the reasonable opinion of the Independent Certifier, is of such
poor quality that it would impede, in a material way, the ability of Contracting
Authority and the Independent Certifier to assess whether or not the requirements for
Phase Completion under this Project Agreement have been satisfied, then such Phase
Completion Deliverable shall be deemed to have not been included as part of the
Phase Completion Notice. Following such review and determination by the
Independent Certifier and before the expiry of such two Business Day Period, the
Independent Certifier shall either deliver notice to Project Co and Contracting
Authority:

() confirming that the Phase Completion Notice includes all of the Phase
Completion Deliverables described in the Phase Completion Deliverables List
(the “IC Phase Completion Deliverables Confirmation”); or

(i) setting out a list of the Phase Completion Deliverables that were not included
in the Phase Completion Notice (an “IC Phase Completion Deliverables
Deficiencies List”).
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If the Independent Certifier provides a notice to Project Co and Contracting Authority
setting out an IC Phase Completion Deliverables Deficiencies List pursuant to this
Section 23A.4(c), then Project Co shall subsequently submit a new and replacement
version of the Phase Completion Notice pursuant to Section 23A.4(b), which, for
greater certainty, includes all of the Phase Completion Deliverables, and the process
described in this Section 23A.4(c) shall be repeated until the IC Phase Completion
Deliverables Confirmation is provided by the Independent Certifier to Project Co and
Contracting Authority.

(d) Contracting Authority shall, within 5 Business Days after receipt of the IC Phase
Completion Deliverables Confirmation, provide the Independent Certifier and Project
Co with Contracting Authority’s opinion as to whether the conditions for issuance of
the Phase Completion Certificate have been satisfied or, if applicable, any reasons as
to why it considers that the Phase Completion Certificate should not be issued.

(e Within 5 Business Days after Project Co’s receipt of Contracting Authority’s opinion
pursuant to Section 23A.4(d), the Parties shall cause the Independent Certifier to
determine whether the conditions for issuance of the Phase Completion Certificate
have been satisfied, having regard for the opinions of both Project Co and Contracting
Authority, to determine whether any Phase Minor Deficiencies or Phase Seasonal
Works exist, and to issue to Contracting Authority and to Project Co either:

() the Phase Completion Certificate, confirming the date of issue as the Phase
Completion Date and setting out the Phase Minor Deficiencies List and Phase
Seasonal Works List (if applicable) in accordance with Section 23A.8; or

(i) a report detailing the matters that the Independent Certifier considers are
required to be performed by Project Co to satisfy the conditions for issuance
of the Phase Completion Certificate.

()] Where the Independent Certifier has issued a report in accordance with Section
23A.4(e)(ii) and Project Co has not referred a Dispute in relation thereto for
resolution in accordance with Schedule 27 — Dispute Resolution Procedure, Project
Co shall, within 5 Business Days after receipt of such report, provide the Independent
Certifier and the Contracting Authority Representative with:

Q) a detailed list indicating the rectification actions proposed for all matters
raised in such report;

(i) the schedule for completion of all such rectification actions; and

(iti)  any additional Phase Project Co Commissioning that needs to be undertaken
as a result of the rectification actions,

and Project Co shall perform all such additional rectification actions and Phase
Project Co Commissioning in a timely manner. Upon completion thereof, and for
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(i)

@)

23A.5

(@)

(b)

23A.6

(@)

each subsequent application for Phase Completion, Project Co shall submit a new 10-
Day Phase Notice and a new Phase Completion Notice and the process described in
Sections 23A.4(c) to 23A.4(f), inclusive, shall be repeated until the Phase Completion
Certificate has been issued.

In the event that the Phase Completion Certificate has not been issued within 30 days
after the delivery of a 10-Day Phase Notice or the delivery of the Phase Completion
Notice, unless the Phase Completion Certificate has not been issued as a result of a
failure of the Independent Certifier or Contracting Authority to comply with its
applicable obligations in Sections 23A.4(c) to 23A.4(e), inclusive, such 10-Day Phase
Notice or Phase Completion Notice, as applicable, shall be deemed to have been
rescinded by Project Co and Project Co shall be required to deliver a new 10-Day
Phase Notice in order to initiate a new application for Phase Completion.

For greater certainty, the Independent Certifier’s decision to issue the IC Phase
Completion Deliverables Confirmation shall not limit or otherwise affect (i) any of
Project Co’s obligations under this Project Agreement to satisfy the requirements of
Phase Completion, or (ii) the opinion of Contracting Authority or the determination
of the Independent Certifier as to whether the conditions for issuance of the Phase
Completion Certificate have been satisfied pursuant to Section 23A.4(d) and Section
23A.4(e) respectively.

Any Dispute in relation to the Independent Certifier’s decision to issue or not to issue
the Phase Completion Certificate may be referred for resolution pursuant to Schedule
27 — Dispute Resolution Procedure.

Project Co shall provide As-Built Drawings and specifications, Design Data, spare
parts and Shop Drawings for the Parking Garage Works as soon as possible and in
any event no later than 30 days after the Phase Completion Date.

Operation and Maintenance Manuals and Warranties

Project Co shall prepare and deliver to Contracting Authority draft copies of all
necessary operation and maintenance manuals for the Parking Garage Works in the
format set out in the Output Specifications no later than 30 days prior to the Phase
Completion Date.

Project Co shall ensure that Contracting Authority has the direct benefit of all
applicable manufacturers’ warranties for the Parking Garage Works.

Phase Contracting Authority Commissioning

The Parties acknowledge that Phase Contracting Authority Commissioning shall be
performed both before and after the Phase Completion Date. Prior to Phase
Completion, Project Co shall give Contracting Authority full access to all portions of
the Site or the Facilities on which any part of the Parking Garage Works are to be
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(©)

23A.7

(@)

(b)

(©)

(d)

performed and all relevant parts thereof at such times as may be set out in the Phase
Commissioning Program to enable Contracting Authority to undertake the Phase
Contracting Authority Commissioning in accordance with the Phase Commissioning
Program. Contracting Authority shall comply, and shall ensure that all Contracting
Authority Parties comply, with the directions, procedures and safety guidelines
established by Project Co for the Site and shall use commercially reasonable efforts to
minimize disruption to the Works in performing all Phase Contracting Authority
Commissioning.

Contracting Authority acknowledges that, during the Phase Contracting Authority
Commissioning Period, Project Co and each Subcontractor will be active on portions
of the Site that are relevant to the Parking Garage Works, for both the rectification of
any Phase Minor Deficiencies and the completion of Phase Project Co
Commissioning and Phase Seasonal Works, and Contracting Authority shall take
commercially reasonable steps to allow such activities to proceed in accordance with
the Phase Commissioning Program.

Project Co acknowledges that, prior to and during the Phase Contracting Authority
Commissioning Period, Project Co and its Subcontractors shall cooperate with
Contracting Authority and all Contracting Authority Parties and use commercially
reasonable efforts to ensure that all requirements, and the timing and sequence of
such requirements, of the Phase Contracting Authority Commissioning activities are
able to be completed in the timeframe for completion set out in the Phase
Commissioning Program.

Phase Countdown Notice

With respect to Phase Completion, Project Co shall deliver a notice (the “Phase
Countdown Notice”) to Contracting Authority and the Independent Certifier
specifying the date on which Project Co anticipates that Phase Completion will be
achieved (the “Anticipated Phase Completion Date”).

The Phase Countdown Notice shall be delivered not less than 90 days prior to the
Anticipated Phase Completion Date. If Project Co fails to deliver the Phase
Countdown Notice not less than 90 days prior to the Scheduled Phase Completion
Date, the Anticipated Phase Completion Date shall be deemed to be the same date as
the Scheduled Phase Completion Date.

Project Co acknowledges and agrees that Contracting Authority requires a minimum
of 90 days’ Notice prior to the Anticipated Phase Completion Date to prepare for the
Phase Contracting Authority Commissioning.

In accordance with Section 13.4A(a), the Anticipated Phase Completion Date shall
not be earlier than the Scheduled Phase Completion Date without the prior written
consent of Contracting Authority, in its sole discretion.
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(9)

23A.8

(@)

(b)

Within 15 Business Days of the Independent Certifier’s receipt of the Phase
Countdown Notice in accordance with Section 23A.7(a), the Independent Certifier, in
consultation with Project Co and Contracting Authority, shall prepare and deliver to
Project Co and Contracting Authority a list of deliverables (the “Phase Completion
Deliverables List”) that (A) are to be appended to and form part of the Phase
Completion Notice to be submitted by Project Co pursuant to Section 23A.4(b), and
(B) will constitute a minimum amount of evidence necessary for Project Co, in the
Phase Completion Notice, to describe, in reasonable detail, the satisfaction of the
requirements for Phase Completion and to support Project Co’s opinion that the
conditions for issuance of the Phase Completion Certificate have been satisfied
(collectively, the “Phase Completion Deliverables™).

From time to time until the date that is 60 days prior to the Anticipated Phase
Completion Date, the Independent Certifier, in consultation with Project Co and
Contracting Authority, may amend the Phase Completion Deliverables List, including
to set out any additional Phase Completion Deliverables not identified in the Phase
Completion Deliverables List pursuant to Section 23A.7(e). Each amended Phase
Completion Deliverables List shall, following its preparation, be deemed to be the
Phase Completion Deliverables List for the purposes of this Project Agreement and
be promptly delivered to Project Co and Contracting Authority.

For greater certainty, nothing in Section 23A.7(e) or Section 23A.7(f) limits or
otherwise affects any of Project Co’s obligations under this Project Agreement to
satisfy the requirements of Phase Completion or to describe, in reasonable detail, the
satisfaction of such requirements in the Phase Completion Notice pursuant to Section
23A.4(b).

Phase Minor Deficiencies and Phase Seasonal Works

In the event that Phase Minor Deficiencies or Phase Seasonal Works exist when
Project Co gives the Phase Completion Notice, the Independent Certifier, in
consultation with and being informed by the respective views of Project Co and
Contracting Authority, shall prepare:

() a list of all Phase Minor Deficiencies (the “Phase Minor Deficiencies List”);
and

(i) alist of all Phase Seasonal Works (the “Phase Seasonal Works List”),

in each case identified at that time and an estimate of the cost for Contracting
Authority, and the time for Project Co, to complete and rectify such Phase Minor
Deficiencies and to complete the Phase Seasonal Works.

The Phase Minor Deficiencies List and the Phase Seasonal Works List will contain
the schedule for the completion and rectification of each Phase Minor Deficiency and
the completion of the Phase Seasonal Works, respectively, before the expiry of each
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associated Phase Minor Deficiency Completion Period and the expiry of the Phase
Seasonal Works Completion Period. Project Co shall schedule the completion and
rectification of Phase Minor Deficiencies and Phase Seasonal Works so as to
minimize, to the greatest extent reasonably possible, any impairment of Contracting
Authority’s use and enjoyment of the Parking Garage Works or disruption of the
performance of the Works or the performance of the Contracting Authority Activities.

The Independent Certifier must prepare a Phase Minor Deficiencies List and the
Phase Seasonal Works List in relation to the Phase Completion Notice as soon as
reasonably practicable and, in any event, before the Phase Completion Certificate is
issued, but shall not withhold the Phase Completion Certificate by reason solely that
there are Phase Minor Deficiencies or Phase Seasonal Works.

With regards to:

Q) the Phase Minor Deficiencies List, by no later than the last to occur of (i) the
date that is 20 Business Days before the expiry of the last Phase Minor
Deficiency Completion Period, and (ii) the anticipated date for when all Phase
Minor Deficiencies shall be completed and rectified after the expiry of the last
Phase Minor Deficiency Completion Period set out in any notice delivered by
Project Co to Contracting Authority in accordance with Section 23A.9(c); and

(i) the Phase Seasonal Works List, by no later than 20 Business Days prior to the
end of the Phase Seasonal Works Completion Period,

Contracting Authority may by giving Notice to the Independent Certifier and Project
Co require the Independent Certifier to amend, in consultation with and being
informed by the respective views of Project Co and Contracting Authority, the Phase
Minor Deficiencies List and the Phase Seasonal Works List, as the case may be, on
one occasion to include a list of any and all Phase Minor Deficiencies and Phase
Seasonal Works, as applicable, that were identified after the preparation of, or not
included in, the Phase Minor Deficiencies List or the Phase Seasonal Works List, as
applicable, prepared pursuant to Section 23A.8(a). The Independent Certifier shall
prepare the amended Phase Minor Deficiencies List and the Phase Seasonal Works
List, as the case may be, as soon as reasonably practicable and, in any event, within
10 Business Days of such notice given by Contracting Authority. The amended Phase
Minor Deficiencies List and Phase Seasonal Works List shall, following its
preparation, be deemed to be the Phase Minor Deficiencies List or the Phase Seasonal
Works List, as the case may be, for the purposes of this Project Agreement, including,
without limitation, for the purposes of Sections 23A.8 to 23A.10 (inclusive).

Where the Phase Minor Deficiencies List or the Phase Seasonal Works List is
required to be amended pursuant to Section 23A.8(d), the Independent Certifier shall
specify a completion and rectification time for any newly added Phase Minor
Deficiencies and Phase Seasonal Works that is no greater than 10 Business Days from
the date of the issuance of such amended Phase Minor Deficiencies List or Phase
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Seasonal Works List, as applicable, or such longer time period as agreed by the
Parties.

Contracting Authority may, in its sole discretion, waive any requirement for Phase
Completion (including with respect to Equipment), and, in such an event, the failure
to meet any such requirement shall constitute a Phase Minor Deficiency or Phase
Seasonal Works, as the case may be.

Rectification of Phase Minor Deficiencies, Completion of Phase Seasonal Works

Project Co shall, in consultation with the Contracting Authority Representative and so
as to minimize, to the greatest extent reasonably possible, any disruption of the
Works or the Contracting Authority Activities:

Q) complete and rectify all Phase Minor Deficiencies:

(A)within 45 days of the issuance of the Phase Minor Deficiencies List
pursuant to Section 23A.8(a) for all Phase Minor Deficiencies where
no time for completion and rectification has been specified by the
Independent Certifier; or

(B)  within the time for completion and rectification of any Phase Minor
Deficiency where such a time was specified by the Independent
Certifier in the Phase Minor Deficiencies List; and

(i)  complete all Phase Seasonal Works no later than 12 months following the
Phase Completion Date.

Project Co acknowledges and agrees that the completion and rectification of Phase
Minor Deficiencies and the completion of the Phase Seasonal Works before the
expiry of the Phase Minor Completion Deficiency Period and the Phase Seasonal
Works Completion Period may require work outside of normal working hours in
order to accommaodate the efficient operation of the Parking Garage Works.

If at any time Project Co becomes aware that it will be unable to complete and rectify
all Phase Minor Deficiencies before the expiry of the last Phase Minor Deficiency
Completion Period, then, without limiting or prejudice to any right of Contracting
Authority (including pursuant to Section 23A.10(a)) or obligation or liability of
Project Co under this Project Agreement whatsoever, Project Co shall promptly
deliver notice to Contracting Authority advising Contracting Authority of such delay
and providing an anticipated date for when all Phase Minor Deficiencies shall be
completed and rectified after the expiry of the last Phase Minor Deficiency
Completion Period. For greater certainty, no such notice shall vary, amend or
otherwise modify any Phase Minor Deficiency Completion Period.
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Failure to Rectify Phase Minor Deficiencies and Complete Seasonal Works

If Project Co fails to complete and rectify any Phase Minor Deficiency before the
expiry of the associated Phase Minor Deficiency Completion Period or complete the
Phase Seasonal Works before the expiry of the Phase Seasonal Works Completion
Period, then, upon delivery of not less than 5 Business Days prior notice to Project
Co, Contracting Authority may, in its sole discretion, engage others to perform the
work necessary to complete and rectify such Phase Minor Deficiency or complete
such Phase Seasonal Works, at the risk and cost of Project Co and, in such event,
Contracting Authority may deduct the costs and expenses thereof from the
Completion Holdback or the Seasonal Works Holdback, as the case may be, or from
any payment then or thereafter due to Project Co.

Where Contracting Authority exercises its rights pursuant to Section 23A.10(a), if the
cost of such completion and rectification exceeds the amount of payments due or
which become due to Project Co pursuant to this Project Agreement, then Project Co
shall reimburse Contracting Authority for all such excess cost after receiving a
written notice given by Contracting Authority requesting such reimbursement.

Effect of Phase Certificates/Use

The issue of the Phase Completion Certificate and any taking over or use by
Contracting Authority of any part of the Parking Garage Works under the terms of
this Project Agreement, shall, in no way:

Q) limit the obligations of Project Co under this Project Agreement including in
respect of any defects, deficiencies or items of outstanding work existing or
discovered prior to or after the date of any of such certificate or the date of the
Phase Minor Deficiencies List, or of the amended Phase Minor Deficiencies
List; or

(i) be construed as an approval by Contracting Authority of the Parking Garage
Works or the way in which they have been carried out.

COMMISSIONING AND COMPLETION
Commissioning Activities

Project Co shall perform all Project Co Commissioning, and shall facilitate the
performance of all Contracting Authority Commissioning, pursuant to the Final
Commissioning Program.

Final Commissioning Program

Project Co shall prepare a draft of the Final Commissioning Program in respect of the
Project Co Commissioning and the Contracting Authority Commissioning and shall
provide a copy thereof to the Independent Certifier, the Contracting Authority
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Commissioning Consultant and the Contracting Authority Representative not less
than 180 days prior to the Scheduled Substantial Completion Date.

(b) The Final Commissioning Program shall, at a minimum:

() describe the requirements, and the timing and sequence of such requirements,
necessary in order that the Project Co Commissioning shall be completed to
achieve:

(A)Substantial Completion on or before the Scheduled Substantial
Completion Date; and
(B) Final Completion on or before the Scheduled Final Completion Date;

(i) describe the requirements, and the timing and sequence of such requirements,
of the Contracting Authority Commissioning activities;

(iti))  comply with all requirements of the Outline Commissioning Program and
include all details, including for all appendices, required to be completed in
the Outline Commissioning Program;

(iv)  be consistent with the Outline Commissioning Program and impose no greater
or more onerous obligations on Contracting Authority than those set out in the
Outline Commissioning Program, unless otherwise agreed to by Contracting
Authority;

(v) include the names of the individuals or companies proposed to perform all
Project Co Commissioning;

(vi) include a schedule of each of the Project Co Commissioning Tests and the
Contracting Authority Commissioning Tests proposed to be performed and
the timeframe for completion, with start and end dates;

(vii) include a schedule of meetings to be held between the Parties to coordinate
the performance of the Project Co Commissioning and the Contracting
Authority Commissioning;

(viii) provide for the re-verification of systems following the Contracting Authority
Commissioning; and

(ix)  list the approvals required from any Governmental Authority, manufacturer or
other person that are necessary to meet the requirements of the Final
Commissioning Program or Applicable Law.

(c) Contracting Authority shall provide Project Co with comments on the draft Final
Commissioning Program in accordance with the procedures contemplated by Section
4 of Schedule 10 — Review Procedure, and Project Co shall revise the draft Final
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Commissioning Program to the extent contemplated by Schedule 10 — Review
Procedure within 30 days of receipt of any comments from Contracting Authority.

When agreed by the Parties, the Final Commissioning Program shall replace the
Outline Commissioning Program with respect to Substantial Completion and Final
Completion.

Commencement of Project Co Commissioning

Project Co shall give 30 days’ written notice to the Independent Certifier, the
Contracting Authority Commissioning Consultant and the Contracting Authority
Representative of the proposed commencement of the Project Co Commissioning.

Project Co shall give at least five Business Days’ notice to, and shall invite, the
Independent Certifier, the Contracting Authority Commissioning Consultant and the
Contracting Authority Representative to witness, and to comment on, each aspect of
the Project Co Commissioning. Project Co shall, together with such notice, provide
all information that the Independent Certifier, the Contracting Authority
Commissioning Consultant and the Contracting Authority Representative may
reasonably require in relation thereto, including:

Q) tests proposed,;

(i)  test methodology; and

(iii)  expected test results.
Substantial Completion Certificate

Project Co shall give the Independent Certifier and the Contracting Authority
Representative at least 10 Business Days’ notice prior to the date upon which Project
Co anticipates delivering the Substantial Completion Notice (the “10-Day Notice”).

Project Co shall deliver notice to the Independent Certifier and the Contracting
Authority Representative upon the satisfaction of all of the requirements for
Substantial Completion under this Project Agreement (the “Substantial Completion
Notice”).The Substantial Completion Notice shall (i) describe, in reasonable detail,
the satisfaction of the requirements for Substantial Completion; (ii) include as
appendices all of the Substantial Completion Deliverables described in the Substantial
Completion Deliverables List; and (iii) include Project Co’s opinion that the
conditions for issuance of the Substantial Completion Certificate under this Project
Agreement have been satisfied.

Within two Business Days of receiving the Substantial Completion Notice from
Project Co, the Independent Certifier shall review the Substantial Completion Notice
to determine whether or not the Substantial Completion Notice includes all of the
Substantial Completion Deliverables described in the Substantial Completion
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Deliverables List. For the purposes of this Section 24.4(c), if the Substantial
Completion Notice contains a Substantial Completion Deliverable that, in the
reasonable opinion of the Independent Certifier, is of such poor quality that it would
impede, in a material way, the ability of Contracting Authority and the Independent
Certifier to assess whether or not the requirements for Substantial Completion under
this Project Agreement have been satisfied, then such Substantial Completion
Deliverable shall be deemed to have not been included as part of the Substantial
Completion Notice. Following such review and determination by the Independent
Certifier and before the expiry of such two Business Day period, the Independent
Certifier shall either deliver notice to Project Co and Contracting Authority:

Q) confirming that the Substantial Completion Notice includes all of the
Substantial Completion Deliverables described in the Substantial Completion
Deliverables List (the “IC Substantial Completion Deliverables
Confirmation”); or

(i) setting out a list of the Substantial Completion Deliverables that were not
included in the Substantial Completion Notice (an “IC Substantial
Completion Deliverables Deficiencies List”).

If the Independent Certifier provides a notice to Project Co and Contracting Authority
setting out an IC Substantial Completion Deliverables Deficiencies List pursuant to
this Section 24.4(c), then Project Co shall subsequently submit a new and
replacement version of the Substantial Completion Notice pursuant to Section
24.4(b), which, for greater certainty, includes all of the Substantial Completion
Deliverables, and the process described in this Section 24.4(c) shall be repeated until
the IC Substantial Completion Deliverables Confirmation is provided by the
Independent Certifier to Project Co and Contracting Authority.

Contracting Authority shall, within five Business Days after receipt of the IC
Substantial Completion Deliverables Confirmation, provide the Independent Certifier
and Project Co with Contracting Authority’s opinion as to whether the conditions for
issuance of the Substantial Completion Certificate have been satisfied or, if
applicable, any reasons as to why Contracting Authority considers that the Substantial
Completion Certificate should not be issued.

Within five Business Days after Project Co’s receipt of Contracting Authority’s
opinion pursuant to Section 24.4(d), the Parties shall cause the Independent Certifier
to determine whether the conditions for issuance of the Substantial Completion
Certificate have been satisfied, having regard for the opinions of both Project Co and
Contracting Authority, to determine whether any Minor Deficiencies or Seasonal
Works exist, and to issue to Contracting Authority and to Project Co either:

() the Substantial Completion Certificate, confirming the date of issue as the
Substantial Completion Date and setting out the Minor Deficiencies List and
Seasonal Works List (if applicable) in accordance with Section 24.8; or
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(i) a report detailing the matters that the Independent Certifier considers are
required to be performed by Project Co to satisfy the conditions for issuance
of the Substantial Completion Certificate.

Where the Independent Certifier has issued a report in accordance with Section
24.4(e)(ii) and Project Co has not referred a Dispute in relation thereto for resolution
in accordance with Schedule 27 — Dispute Resolution Procedure, Project Co shall,
within five Business Days after receipt of such report, provide the Independent
Certifier and the Contracting Authority Representative with:

Q) a detailed list indicating the rectification actions proposed for all matters
raised in such report;

(i) the schedule for completion of all such rectification actions; and

(iti)  any additional Project Co Commissioning that needs to be undertaken as a
result of the rectification actions,

and Project Co shall perform all such additional rectification actions and Project Co
Commissioning in a timely manner. Upon completion thereof, and for each
subsequent application for Substantial Completion, Project Co shall submit a new 10-
Day Notice and a new Substantial Completion Notice and the process described in
Sections 24.4(c) to 24.4(f), inclusive, shall be repeated until the Substantial
Completion Certificate has been issued.

In the event that the Substantial Completion Certificate has not been issued within 30
days after the delivery of a 10-Day Notice or the delivery of the Substantial
Completion Notice, unless the Substantial Completion Certificate has not been issued
as a result of a failure of the Independent Certifier or Contracting Authority to comply
with its applicable obligations in Sections 24.4(c) to 24.4(e), inclusive, such 10-Day
Notice or Substantial Completion Notice, as applicable, shall be deemed to have been
rescinded by Project Co and Project Co shall be required to deliver a new 10-Day
Notice in order to initiate a new application for Substantial Completion.

For greater certainty, the Independent Certifier’s decision to issue the IC Substantial
Completion Deliverables Confirmation shall not limit or otherwise affect (i) any of
Project Co’s obligations under this Project Agreement to satisfy the requirements of
Substantial Completion, or (ii) the opinion of Contracting Authority or the
determination of the Independent Certifier as to whether the conditions for issuance
of the Substantial Completion Certificate have been satisfied pursuant to Section
24.4(d) and Section 24.4(e) respectively.

The Independent Certifier’s decision to issue or not to issue the Substantial
Completion Certificate shall be final and binding on the Parties solely in respect of
determining the Substantial Completion Payment Date, and a Dispute in relation to
the Substantial Completion Payment Date shall not be subject to resolution pursuant
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to the Dispute Resolution Procedure, provided, however, that any other Dispute in
relation to the Independent Certifier’s decision to issue or not to issue the Substantial
Completion Certificate may be referred for resolution pursuant to Schedule 27 -
Dispute Resolution Procedure.

Project Co shall provide As-Built Drawings, Record Drawings and specifications,
Design Data, spare parts and Shop Drawings as soon as possible and in any event no
later than 30 days after the Substantial Completion Date.

The submission of the Substantial Completion Notice by Project Co in accordance
with Section 24.4(b) shall constitute a waiver by Project Co of all claims whatsoever
against Contracting Authority under this Project Agreement, arising prior to the
submission of the Substantial Completion Notice, except:

() without limitation to the specific notice requirements in this Project
Agreement, those made in writing by Project Co (either on its own account or
arising out of a claim of a Project Co Party) arising prior to the submission of
the Substantial Completion Notice and still unsettled; and

(i) any claim which could not reasonably have been known to Project Co or a
Project Co Party at such time following due diligence.

Operation and Maintenance Manuals

Project Co shall prepare and deliver to Contracting Authority draft copies of all
necessary operation and maintenance manuals for the Facility in the format set out in
the Output Specifications no later than 30 days prior to the Substantial Completion
Date.

Contracting Authority Commissioning

The Parties acknowledge that the Contracting Authority Commissioning shall be
performed both before and after the Substantial Completion Date. Prior to Substantial
Completion, Project Co shall give Contracting Authority and Contracting Authority
Parties full access to the Site, the Facility, any portion of the Existing Facilities in
which any Works are to be performed, and all relevant parts thereof at such times as
may be set out in the Final Commissioning Program to enable Contracting Authority
and Contracting Authority Parties to undertake the Contracting Authority
Commissioning in accordance with the Final Commissioning Program. Contracting
Authority shall comply, and shall ensure that all Contracting Authority Parties
comply, with the directions, procedures and safety guidelines established by Project
Co for the Site and shall use commercially reasonable efforts to minimize disruption
to the Works in performing the Contracting Authority Commissioning.

Contracting Authority acknowledges that, during the Contracting Authority
Commissioning Period, Project Co and each Subcontractor will be active in the
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Facility and, if applicable, in the Existing Facilities, for both the completion and
rectification of Minor Deficiencies and the completion of Project Co Commissioning
and Seasonal Works, and Contracting Authority shall take commercially reasonable
steps to allow such activities to proceed in accordance with the Final Commissioning
Program.

Project Co acknowledges that, prior to and during the Contracting Authority
Commissioning Period, Project Co and its Subcontractors shall cooperate with
Contracting Authority and all Contracting Authority Parties and use commercially
reasonable efforts to ensure that all requirements, and the timing and sequence of
such requirements, of the Contracting Authority Commissioning activities are able to
be completed in the timeframe for completion set out in the Final Commissioning
Program.

Countdown Notice and Substantial Completion Deliverables

Project Co shall deliver a notice (the “Countdown Notice”) to Contracting Authority
and the Independent Certifier specifying the date on which Project Co anticipates that
Substantial Completion will be achieved (the “Anticipated Substantial Completion
Date”).

The Countdown Notice shall be delivered not less than 90 days prior to the
Anticipated Substantial Completion Date. If Project Co fails to deliver the
Countdown Notice not less than 90 days prior to the Scheduled Substantial
Completion Date, the Anticipated Substantial Completion Date shall be deemed to be
the same date as the Scheduled Substantial Completion Date.

Project Co acknowledges and agrees that Contracting Authority requires a minimum
of 90 days’ notice prior to the Anticipated Substantial Completion Date to prepare for
the Contracting Authority Commissioning.

In accordance with Section 13.5(a), the Anticipated Substantial Completion Date
shall not be earlier than the Scheduled Substantial Completion Date without the prior
written consent of Contracting Authority, in its sole discretion.

Within 15 Business Days of the Independent Certifier’s receipt of the Countdown
Notice in accordance with Section 24.7(a), the Independent Certifier, in consultation
with Project Co and Contracting Authority, shall prepare and deliver to Project Co
and Contracting Authority a list of deliverables (the “Substantial Completion
Deliverables List”) that (A) are to be appended to and form part of the Substantial
Completion Notice to be submitted by Project Co pursuant to Section 24.4(b), and (B)
will constitute a minimum amount of evidence necessary for Project Co, in the
Substantial Completion Notice, to describe, in reasonable detail, the satisfaction of
the requirements for Substantial Completion and to support Project Co’s opinion that
the conditions for issuance of the Substantial Completion Certificate have been
satisfied (collectively, the “Substantial Completion Deliverables”).
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From time to time until the date that is 60 days prior to the Anticipated Substantial
Completion Date, the Independent Certifier, in consultation with Project Co and
Contracting Authority, may amend the Substantial Completion Deliverables List,
including to set out any additional Substantial Completion Deliverables not identified
in the Substantial Completion Deliverables List pursuant to Section 24.7(e). Each
amended Substantial Completion Deliverables List shall, following its preparation, be
deemed to be the Substantial Completion Deliverables List for the purposes of this
Project Agreement and be promptly delivered to Project Co and Contracting
Authority.

For greater certainty, nothing in Section 24.7(e) or Section 24.7(f) limits or otherwise
affects any of Project Co’s obligations under this Project Agreement to satisfy the
requirements of Substantial Completion or to describe, in reasonable detail, the
satisfaction of such requirements in the Substantial Completion Notice pursuant to
Section 24.4(Db).

Minor Deficiencies and Seasonal Works

In the event that any Minor Deficiencies or Seasonal Works exist when Project Co
gives the Substantial Completion Notice, the Independent Certifier, in consultation
with and being informed by the respective views of Project Co and Contracting
Authority, shall prepare:

() a list of all Minor Deficiencies (the “Minor Deficiencies List”); and
(i) alist of all Seasonal Works (the “Seasonal Works L.ist™),

in each case identified at that time and an estimate of the cost for Contracting
Authority, and the time for Project Co, to complete and rectify such Minor
Deficiencies and to complete the Seasonal Works.

Contracting Authority may withhold from the Substantial Completion Payment:

() a holdback amount that is equal to [REDACTED]% of the amount estimated
by the Independent Certifier for Contracting Authority to complete and rectify
(A) all Phase Minor Deficiencies identified, incomplete, and not rectified; and
(B) all of the Minor Deficiencies identified in the Minor Deficiencies List (the
“Completion Holdback”); and

(i)  aholdback amount that is equal to [REDACTED]% of the amount estimated
by the Independent Certifier for Contracting Authority to complete all of the
Seasonal Works identified in the Seasonal Works List (the “Seasonal Works
Holdback?”).

The Minor Deficiencies List and the Seasonal Works List will contain the schedule
for the completion and rectification of each Minor Deficiency and the completion of
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the Seasonal Works, respectively, before the expiry of each associated Minor
Deficiency Completion Period and the expiry of the Seasonal Works Completion
Period. Project Co shall schedule the completion and rectification of Minor
Deficiencies and Seasonal Works so as to minimize, to the greatest extent reasonably
possible, any impairment of Contracting Authority’s use and enjoyment of the
Facility or disruption of Contracting Authority Activities.

The Independent Certifier must prepare the Minor Deficiencies List and the Seasonal
Works List in relation to the Substantial Completion Notice as soon as reasonably
practicable and, in any event, before the Substantial Completion Certificate is issued,
but shall not withhold the Substantial Completion Certificate by reason solely that
there are Minor Deficiencies or Seasonal Works.

With regards to

Q) the Minor Deficiencies List, by no later than the last to occur of (A) the date
that is 20 Business Days before the expiry of the last Minor Deficiency
Completion Period, and (B) the anticipated date for when all Minor
Deficiencies shall be completed and rectified after the expiry of the last Minor
Deficiency Completion Period set out in any notice delivered by Project Co to
Contracting Authority in accordance with Section 24.9(c); and

(i)  the Seasonal Works List, by no later than 20 Business Days prior to the
Anticipated Final Completion Date,

Contracting Authority may by giving Notice to the Independent Certifier and Project
Co require the Independent Certifier to amend, in consultation with and being
informed by the respective views of Project Co and Contracting Authority, each of
the Minor Deficiencies List and the Seasonal Works List, as the case may be, on one
occasion to include a list of any and all Minor Deficiencies and Seasonal Works, as
applicable, that were identified after the preparation of, or not included in, the Minor
Deficiencies List or the Seasonal Works List, as applicable, pursuant to Section
24.8(a). The Independent Certifier shall prepare the amended Minor Deficiencies List
and the Seasonal Works List, as the case may be, as soon as reasonably practicable
and, in any event, within 10 Business Days of such notice given by Contracting
Authority. The amended Minor Deficiencies List and the Seasonal Works List shall,
in each case following its preparation, be deemed to be the Minor Deficiencies List or
the Seasonal Works List, as the case may be, for the purposes of this Project
Agreement, including, without limitation, for the purposes of Sections 24.8 to 24.10
(inclusive). The amount of the Completion Holdback and the Seasonal Works
Holdback, as applicable, shall not be affected by the amended Minor Deficiencies
List or the Seasonal Works List.

Where the Minor Deficiencies List or the Seasonal Works List is required to be
amended pursuant to Section 24.8(e), the Independent Certifier shall specify a
completion and rectification time for any newly added Minor Deficiencies and
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(9)

(h)

24.9

(@)

(b)

(©)

Seasonal Works that is no greater than 10 Business Days from the date of the
issuance of such amended Minor Deficiencies List or Seasonal Works List, as
applicable, or such longer time period as agreed by the Parties.

Contracting Authority may, in its sole discretion, waive any requirement for
Substantial Completion (including with respect to Equipment), and, in such an event,
the failure to meet any such requirement shall constitute a Minor Deficiency or
Seasonal Works, as the case may be.

No interest will be payable from either Party to the other Party in respect of any
Completion Holdback or Seasonal Works Holdback.

Rectification of Minor Deficiencies, Completion of Seasonal Works

Project Co shall, in consultation with the Contracting Authority Representative and so
as to minimize, to the greatest extent reasonably possible, any disruption of the
Works or the Contracting Authority Activities:

() complete and rectify all Minor Deficiencies:

(A)within 90 days of the issuance of the Minor Deficiencies List pursuant to
Section 24.8(a) for all Minor Deficiencies where no time for
completion and rectification has been specified by the Independent
Certifier; or

(B) within the time for completion and rectification of any Minor Deficiency
where such a time was specified by the Independent Certifier in the
Minor Deficiencies List; and

(i)  complete all Seasonal Works no later than 12 months following the
Substantial Completion Date.

Project Co acknowledges and agrees that the completion and rectification of Minor
Deficiencies and the completion of the Seasonal Works before the expiry of the
Minor Deficiency Completion Periods and the Seasonal Works Completion Period
respectively may require work outside of normal working hours in order to
accommodate the efficient operation of the Facility and the Existing Facilities.

If at any time Project Co becomes aware that it will be unable to complete and rectify
all Minor Deficiencies before the expiry of the last Minor Deficiency Completion
Period, then, without limiting or prejudice to any right of Contracting Authority
(including pursuant to Section 24.10(a)) or obligation or liability of Project Co under
this Project Agreement whatsoever, Project Co shall promptly deliver notice to
Contracting Authority advising Contracting Authority of such delay and providing an
anticipated date for when all Minor Deficiencies shall be completed and rectified after
the expiry of the last Minor Deficiency Completion Period. For greater certainty, no
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such notice shall vary, amend or otherwise modify any Minor Deficiency Completion
Period.

24.10 Failure to Rectify Minor Deficiencies and Complete Seasonal Works and Release
of Works Holdbacks

@ If Project Co fails to either complete and rectify any Minor Deficiency before the
expiry of the associated Minor Deficiency Completion Period or to complete the
Seasonal Works before the expiry of the Seasonal Works Completion Period, then
upon the delivery of not less than five Business Days prior notice to Project Co,
Contracting Authority may, in its sole discretion, engage others to perform the work
necessary to complete and rectify such Minor Deficiency or complete such Seasonal
Works, at the risk and cost of Project Co, and, in such an event, Contracting
Authority may deduct such cost from the Completion Holdback or the Seasonal
Works Holdback, as the case may be.

(b) Upon the later of (A) the date of the completion and rectification of [REDACTED]%
of the Minor Deficiencies set out in the Minor Deficiencies List, and (B) the date the
value to complete and rectify the Minor Deficiencies as set out in the Minor
Deficiencies List that have been completed and rectified is greater than or equal to an
amount that is [REDACTED]% of the total value to complete and rectify all of the
Minor Deficiencies as set out in the Minor Deficiencies List, all as certified by the
Independent Certifier (taking into consideration Contracting Authority’s opinion as to
whether such Minor Deficiencies have been completed and rectified), Project Co may
request in writing that Contracting Authority release to Project Co an amount equal to
[REDACTED]% of the amount of the Completion Holdback (with applicable HST)
less any amounts deducted in accordance with Section 24.10(a) in respect of any
completed Minor Deficiencies. Contracting Authority shall release such amount to
Project Co within two Business Days of Contracting Authority’s receipt of such
written request; and

(c) Upon the later of (A) the date of the completion and rectification of [REDACTED]%
of the Minor Deficiencies set out in the Minor Deficiencies List, and (B) the date the
value to complete and rectify the Minor Deficiencies as set out in the Minor
Deficiencies List that have been completed and rectified is greater than or equal to an
amount that is [REDACTED]% of the total value to complete and rectify all of the
Minor Deficiencies as set out in the Minor Deficiencies List, all as certified by the
Independent Certifier (taking into consideration Contracting Authority’s opinion as to
whether such Minor Deficiencies have been completed and rectified), Project Co may
request in writing that Contracting Authority release to Project Co an amount equal to
[REDACTED]% of the amount of the Completion Holdback initially withheld from
the Substantial Completion Payment pursuant to Section 24.8(b)(i) (with applicable
HST) less any amounts deducted in accordance with Section 24.10(a) in respect of
any completed Minor Deficiencies. Contracting Authority shall release such amount
to Project Co within two Business Days of Contracting Authority’s receipt of such
written request.
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(d)

(€)

(f)

2411

(@)

(b)

When all Minor Deficiencies have been completed and rectified, as certified by the
Independent Certifier, taking into consideration Contracting Authority’s opinion as to
whether such Minor Deficiencies have been completed and rectified (the “Minor
Deficiencies Certification Date”), then within two Business Days after the Minor
Deficiencies Certification Date, Contracting Authority shall release to Project Co the
remaining amount of the Completion Holdback (together with applicable HST) less:

Q) any amounts deducted in accordance with Section 11.16(c)(i);
(i) any amounts deducted in accordance with Section 23A.10(a);
(iii))  any amounts deducted in accordance with Section 24.10(a);

(iv)  the amount of any Finishing Holdback required to be maintained by
Contracting Authority as at such date, which Finishing Holdback amount shall
be paid by Contracting Authority to Project Co in accordance with Section
4.6.

When all Seasonal Works have been completed, as certified by the Independent
Certifier, taking into consideration Contracting Authority’s opinion as to whether
such Seasonal Works have been completed (the “Seasonal Works Certification
Date”), then within two Business Days after the Seasonal Works Certification Date,
Contracting Authority shall release to Project Co the amount of the Seasonal Works
Holdback (together with applicable HST) less:

() any amounts deducted in accordance with Section 24.10(a); and

(i)  the amount of any Finishing Holdback required to be maintained by
Contracting Authority as at such date, which Finishing Holdback amount shall
be paid by Contracting Authority to Project Co in accordance with Section
4.6.

Where Contracting Authority exercises its rights pursuant to Section 24.10(a), if the
cost of such completion and rectification exceeds the amount of the Completion
Holdback or the Seasonal Works Holdback, as applicable, then Project Co shall
promptly reimburse Contracting Authority for all such excess cost after receiving a
written notice given by Contracting Authority requesting such reimbursement.

Final Completion Countdown Notice

Project Co shall deliver a notice (the “Final Completion Countdown Notice”) to
Contracting Authority and the Independent Certifier specifying the date on which
Project Co anticipates that Final Completion will be achieved (the “Anticipated
Final Completion Date”).

The Final Completion Countdown Notice shall be delivered not less than 60 days
prior to the Anticipated Final Completion Date. If Project Co fails to deliver the Final
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24.12
24.13
24.14

24.15

(@)

(b)

(©)

(d)

Completion Countdown Notice not less than 60 days prior to the Scheduled Final
Completion Date, the Anticipated Final Completion Date shall be deemed to be the
same date as the Scheduled Final Completion Date.

INTENTIONALLY DELETED
INTENTIONALLY DELETED
INTENTIONALLY DELETED
Final Completion Certificate

Project Co shall give the Independent Certifier and the Contracting Authority
Representative at least 10 Business Days’ notice prior to the date upon which Project
Co anticipates delivering the Final Completion Notice.

Project Co shall give the Independent Certifier and the Contracting Authority
Representative notice (the “Final Completion Notice”) upon the satisfaction of all
requirements for Final Completion, which Final Completion Notice shall describe, in
reasonable detail, the satisfaction of the requirements for Final Completion, including
the completion and rectification of all Minor Deficiencies and the completion of the
Seasonal Works, together with Project Co’s opinion as to whether the conditions for
issuance of the Final Completion Certificate have been satisfied. The Final
Completion Notice shall also include the following documentation:

Q) Project Co’s written request for release of the Completion Holdback or the
Seasonal Works Holdback, as applicable, including a declaration that no
written notice of lien arising in relation to the performance of the Works has
been received by it that has not been withdrawn by the lien claimant;

(i) Project Co’s Statutory Declaration CCDC 9A (2018);
(iii)  Project Co’s WSIB Certificate of Clearance; and

(iv)  awritten statement that the Works have been performed to the requirements of
the Ancillary Documents, itemizing approved changes in the Works, the
Independent Certifier’s written instructions, and modifications required by
Governmental Authorities.

Contracting Authority shall, within five Business Days after receipt of the Final
Completion Notice, provide the Independent Certifier and Project Co with
Contracting Authority’s opinion as to whether the conditions for issuance of the Final
Completion Certificate have been satisfied and, if applicable, any reasons as to why it
considers that the Final Completion Certificate should not be issued.

Within five Business Days after Project Co’s receipt of Contracting Authority’s
opinion pursuant to Section 24.15(c), the Parties shall cause the Independent Certifier
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to determine whether the conditions for issuance of the Final Completion Certificate
have been satisfied, having regard for the opinions of both Project Co and Contracting
Authority, and to issue to Contracting Authority and to Project Co either:

() the Final Completion Certificate confirming the date of issue as the Final
Completion Date; or

(i) a report detailing the matters that the Independent Certifier considers are
required to be performed by Project Co to satisfy the conditions for issuance
of the Final Completion Certificate.

(e Where the Independent Certifier has issued a report in accordance with Section
24.15(d)(i1) and Project Co has not referred a Dispute in relation thereto for resolution
in accordance with Schedule 27 — Dispute Resolution Procedure, Project Co shall,
within five Business Days after receipt of such report, provide the Independent
Certifier and the Contracting Authority Representative with:

() a detailed list indicating the rectification actions proposed for all matters
raised in such report;

(i) the schedule for completion of all such rectification actions; and

(iii)  any additional Project Co Commissioning that needs to be undertaken as a
result of the rectification actions,

and Project Co shall perform all such additional rectification actions and Project Co
Commissioning in a timely manner. Upon completion thereof, Project Co may give a
further Final Completion Notice and Sections 24.15(c) to 24.15(e), inclusive, shall be
repeated until the Final Completion Certificate has been issued.

()] Any Dispute in relation to the Independent Certifier’s decision to issue or not to issue
the Final Completion Certificate may be referred for resolution in accordance with
Schedule 27 — Dispute Resolution Procedure.

(9) The submission of the Final Completion Notice by Project Co in accordance with
Section 24.15(b), shall constitute a waiver by Project Co of all claims whatsoever
against Contracting Authority, arising prior to the submission of the Final Completion
Notice, except:

() without limitation to the specific notice requirements in this Project
Agreement, those made in writing by Project Co (either on its own account or
arising out of a claim of a Project Co Party) prior to the Final Completion
Notice and still unsettled; and

(i) any claim which could not reasonably have been known to Project Co or a
Project Co Party at such time following due diligence.
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24.16

(@)

25.

25.1

(@)

(b)

(©)

25.2
(a)

Effect of Certificates/Use

The issue of the Substantial Completion Certificate and the Final Completion
Certificate, any taking over or use by Contracting Authority of any part of the Facility
under the terms of this Project Agreement, and any commencement of any
Contracting Authority Activities, shall, in no way:

() limit the obligations of Project Co under this Project Agreement including in
respect of any defects, deficiencies or items of outstanding work existing or
discovered prior to or after the date of any of such certificates or the date of
the Minor Deficiencies List or Seasonal Works List, or of the amended Minor
Deficiencies List or amended Seasonal Works List; or

(i) be construed as an approval by Contracting Authority of the Works or the way
in which they have been carried out.

HUMAN RESOURCES
Admittance of Personnel, Security and Safety

Without limitation, Project Co acknowledges that the security of the occupants of the
Lands, the Facility and the Existing Facilities and the safety and health of the patients,
employees, visitors and other persons on the Lands and/or in the Facility and the
Existing Facilities is paramount. If any employee of Project Co, or any Project Co
Party is considered by Contracting Authority to constitute a concern for the security
of the Lands, the Facility and/or the Existing Facilities or for the safety or health of
the patients, employees, visitors and/or other persons on the Lands, the Facility and/or
in the Existing Facilities, Contracting Authority may require that Project Co replace
such employee or restrict access to the Lands, the Facility and/or the Existing
Facilities to that employee and Project Co shall engage or cause the Project Co Parties
to engage substitute employees to proceed with the Works so as not to jeopardize
security or safety or cause delay to the progress of the Works contrary to the Baseline
Works Schedule.

Any decision of Contracting Authority made pursuant to this Section 25.1 shall be
final and conclusive.

Any action taken under this Section 25.1 shall promptly be confirmed by Contracting
Authority to Project Co and, for greater certainty, shall not relieve Project Co of any
of its obligations under this Project Agreement.

Notification of Convictions

To the extent permitted by Applicable Law, Project Co shall ensure that Contracting
Authority is immediately notified in the event that Project Co or any Project Co Party
becomes aware that any person employed or engaged by Project Co or any Project Co
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253
(@)

25.4
(a)

26.

26.1
(@)

Party in the provision of any of the Works has been convicted of a Relevant
Conviction. Project Co shall use commercially reasonable efforts to obtain, or to
cause all Project Co Parties to obtain, all consents as may be required by Applicable
Law or otherwise authorizing the disclosure of such information to Contracting
Authority as contemplated in this Section 25.2.

Human Resources Policies

Project Co shall ensure that there are set up and maintained by it and by all Project Co
Parties, human resources policies and procedures covering all relevant matters
relating to the Works (including, for example, health and safety). Project Co shall
ensure that the terms and the implementation of such policies and procedures comply
with Applicable Law, Authority Requirements, Good Industry Practice and the
Human Rights Policies and that they are published in written form and that copies of
them (and any revisions and amendments to them) are directly issued to Contracting
Authority and all Project Co Parties.

Management Organizations

Project Co shall provide, and shall ensure that all Project Co Parties provide, to
Contracting Authority, as required to keep such information current, the names of the
management teams responsible for the provision of the Works.

CONTRACTING AUTHORITY’S REMEDIAL RIGHTS
Exercise of Remedial Rights

Contracting Authority may exercise all rights set out in this Article 26 at any time and
from time to time if:

() Contracting Authority, acting reasonably, considers that a breach by Project
Co of any obligation under this Project Agreement, or any act or omission on
the part of Project Co or any Project Co Party:

(A)does or can reasonably be expected to create a serious threat to the health,
safety or security of any user of any part of or the whole of the Site,
the Facility and/or the Existing Facilities, including patients,
employees, volunteers of and visitors to the Facility and/or the
Existing Facilities and members of the public;

(B)does or can reasonably be expected to result in a materially adverse
interruption in the Works;

(C)does or can reasonably be expected to materially prejudice Contracting
Authority’s ability to carry out the Contracting Authority Activities; or
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(D)may potentially compromise the reputation or integrity of Contracting
Authority or a Contracting Authority Party, any Government Entity or
the nature of the Province’s healthcare system, so as to affect public
confidence in that system,

provided that:

(E) in respect of a breach by Project Co of any obligation under this Project
Agreement or any act or omission on the part of Project Co or any
Project Co Party which can reasonably be expected to cause any of the
consequences set out in Section 26.1(a)(i)(A), 26.1(a)(i)(B) or
26.1(a)(i)(C), Contracting Authority shall not exercise its rights under
this Article 26 unless Project Co has failed to cure the relevant breach,
act or omission within 5 Business Days of Notice from Contracting
Authority or, if such breach, act or omission cannot reasonably be
cured within such 5 Business Day period, Project Co thereafter fails to
diligently and continuously pursue such cure and to cure such breach,
act or omission within a reasonable period thereafter, provided that
Project Co shall not be entitled to a cure period if any of the
consequences set out in Section 26.1(a)(i)(A), 26.1(a)(i)(B) or
26.1(a)(i)(C) actually occur; and

(F) in respect of Section 26.1(a)(i)(D), Contracting Authority shall not
exercise its rights under this Article 26 unless Project Co has failed to
cure the relevant breach, act or omission within 5 Business Days of
notice from Contracting Authority or, if such breach, act or omission
cannot reasonably be cured within such 5 Business Day period, Project
Co thereafter fails to diligently and continuously pursue such cure and
to cure such breach, act or omission within a reasonable period
thereafter;

(i) Project Co has not caused the COR-Qualified Construction Project Co Party
or the COR-Certified Construction Project Co Party, as the case may be, to
perform its obligations with respect to its COR Certification or OHSAS 18001
Accreditation, as the case may be, in accordance with Section 11.24 or Project
Co has not caused the COR-Qualified Construction Project Co Party or the
COR-Certified Construction Project Co Party, as the case may be, to perform
its obligations with respect to H&S Construction Inspections in accordance
with Section 15.1(h) or to perform its obligations to rectify any non-
compliance noted in any H&S Construction Inspection Report in accordance
with Section 15.1(K); or

(iti)  Project Co has not performed or is not performing its obligations in respect of
the Demolition Requirements in accordance with Section 11.25(a) or Project
Co has not performed or is not performing its obligations to rectify any
Demolition Default Event in accordance with Section 11.25(b).
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26.2
(a)

26.3
(@)

(b)

(©)

Emergency

Notwithstanding that Project Co is not in breach of its obligations under this Project
Agreement, Contracting Authority may exercise all of the rights set out in this Article
26 at any time and from time to time if Contracting Authority, acting reasonably,
considers the circumstances to constitute an Emergency.

Rectification

Without prejudice to Contracting Authority’s rights under Article 35 and any other
rights under this Project Agreement, in any of the circumstances set out in
Sections 26.1 or 26.2, Contracting Authority may, by written Notice, require Project
Co to take such steps as the Contracting Authority, acting reasonably, considers
necessary or expedient to mitigate, rectify or protect against such circumstance,
including, if applicable, the termination and replacement of any Subcontractor or a
limited suspension of the performance of the Works, and Project Co shall use
commercially reasonable efforts to comply with Contracting Authority’s requirements
as soon as reasonably practicable.

If Contracting Authority gives notice to Project Co pursuant to Section 26.3(a) and
either:

() Project Co does not either confirm, within 5 Business Days of such notice or
such shorter period as is appropriate in the case of an Emergency that it is
willing to take the steps required in such Notice or present an alternative plan
to Contracting Authority to mitigate, rectify and protect against such
circumstances that Contracting Authority may accept or reject acting
reasonably; or

(i) Project Co fails to take the steps required in such Notice or accepted
alternative plan within such time as set out in such Notice or accepted
alternative plan or within such longer time as Contracting Authority, acting
reasonably, shall think fit,

then Contracting Authority may take such steps as it considers to be appropriate,
acting reasonably, including requiring the termination and replacement of
Subcontractors, either itself or by engaging others (including a third party) to take any
such steps.

Notwithstanding the foregoing provisions of this Section 26.3, in the event of an
Emergency, the notice under Section 26.3(a) shall be given as promptly as possible
having regard to the nature of the Emergency and Contracting Authority may, prior to
Project Co’s confirmation under Section 26.3(b)(i), take such steps as are appropriate
having regard to the nature of the Emergency.
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26.4
(a)

26.5
(@)

(b)

26.6
(a)

Costs and Expenses

Subject to Contracting Authority’s obligations pursuant to Sections 26.5 and 26.6:

(i)

(i)

Project Co shall bear all costs and expenses incurred by Project Co in relation
to the exercise of Contracting Authority’s rights pursuant to this Article 26;
and

Project Co shall reimburse Contracting Authority for all reasonable costs and
expenses incurred by Contracting Authority in relation to the exercise of
Contracting Authority’s rights pursuant to this Article 26, including in relation
to Contracting Authority taking such steps, either itself or by engaging others
(including a third party) to take any such steps as Contracting Authority
considers appropriate and as are in accordance with this Article 26.

Reimbursement Events

In this Section 26.5, a “Reimbursement Event” means:

(i)

(i)

an act or omission of Project Co or any Project Co Party or a breach of any
obligation under this Project Agreement, but only to the extent such act,
omission or breach is caused by Contracting Authority or a Contracting
Authority Party; or

an Emergency that is not caused or contributed to by an act or omission of
Project Co or any Project Co Party or a breach by Project Co or any Project
Co Party of any obligation under this Project Agreement.

If Contracting Authority either takes steps itself or requires Project Co to take steps in
accordance with this Article 26 as a result of a Reimbursement Event:

(i)

(i)

Contracting Authority shall reimburse Project Co for the reasonable costs and
expenses incurred by Project Co in relation to the exercise of Contracting
Authority’s rights pursuant to this Article 26 that would not otherwise have
been incurred by Project Co in the proper performance of its obligations under
this Project Agreement; and

Contracting Authority shall bear all costs and expenses incurred by
Contracting Authority in relation to the exercise of Contracting Authority’s
rights pursuant to this Article 26.

Reimbursement if Improper Exercise of Rights

If Contracting Authority exercises its rights pursuant to this Article 26, but
Contracting Authority was not entitled to do so, Contracting Authority shall
reimburse Project Co for the reasonable costs and expenses directly incurred by
Project Co over and above those that would otherwise have been incurred by Project
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(b)

27.

27.1

(a)
27.2

(@)

(b)

(©)

Co in the proper performance of its obligations under this Project Agreement and that
are directly and reasonably incurred by Project Co in complying with those written
requirements of Contracting Authority issued as a result of Contracting Authority
having exercised such rights.

Project Co acknowledges and agrees that Project Co has no right to require a
determination of whether or not Contracting Authority is entitled to exercise its rights
pursuant to this Article 26 before taking any such action that Contracting Authority
may require and Project Co shall comply with all of Contracting Authority’s
requirements.  Only concurrently with or after complying with Contracting
Authority’s requirements shall Project Co be entitled to refer any dispute for
resolution in accordance with Schedule 27 — Dispute Resolution Procedure.

RECORDS, INFORMATION AND AUDIT

Records Provisions

Project Co shall comply with Schedule 26 — Record Provisions.
Information and General Audit Rights

Project Co shall provide, and shall cause each Subcontractor to provide, to
Contracting Authority all information, reports, documents, records and the like,
including as referred to in Schedule 26 — Record Provisions, in the possession of, or
available to, Project Co as Contracting Authority may reasonably require from time to
time for any purpose in connection with this Project Agreement, other than Sensitive
Information. Project Co shall use commercially reasonable efforts to ensure that, for
such purpose, all such information, reports, documents, records and the like in the
possession of, or available to, the Construction Contractor shall be available to
Project Co and Project Co shall include relevant terms in all Subcontracts to this
effect.

Project Co shall also provide to Contracting Authority, and shall require each
Subcontractor, including the Construction Contractor, to provide to Contracting
Authority (at Contracting Authority’s reasonable cost), all information, reports,
documents, records and the like required to be provided pursuant to Section 27.2(a)
which subsequently come into the possession of, or become available to, Project Co
or each Subcontractor, as Contracting Authority may reasonably require from time to
time to enable Contracting Authority to provide reports, notices, returns and the like
pursuant to Applicable Law, including information and documentation pertaining to
the physical condition of the Site, security, health and safety, fire safety, emergency
preparedness, environmental matters, employees and human resources related matters
and patient care, other than Sensitive Information.

Project Co shall promptly after receipt provide Contracting Authority with a copy of
any material notice, order, direction, requirement or other similar communication

Confidential — Economic Interests of Ontario Page 150

King’s Printer for Ontario © Copyright 2023 — This document must not be copied or reproduced in any manner without the
written permission of Ontario Infrastructure and Lands Corporation.



1Door4Care: CHEO Integrated Treatment Project Agreement
Centre Execution Version

received by it or by any Subcontractor from any Governmental Authority in relation
to any of the Works, or the Site, and Project Co shall include relevant terms in all
Subcontracts to this effect.

(d) Project Co shall promptly notify Contracting Authority of any actions, suits,
proceedings, or investigations commenced, pending or threatened against Project Co
or, to Project Co’s knowledge, any Subcontractor at law or in equity before any
Governmental Authority or arbitral body (whether or not covered by insurance) that
individually or in the aggregate could result in any material adverse effect on the
business, properties, or assets or the condition, financial or otherwise, of Project Co
or in any impairment of its ability to perform its obligations under this Project
Agreement.

(e) All information, reports, documents and records in the possession of, or available to,
Project Co, including as referred to in Schedule 26 — Record Provisions, which are
required to be provided to or available to Contracting Authority hereunder, shall be
subject and open to inspection and audit by Contracting Authority at any time and
from time to time, which inspection and audit shall take place during normal business
hours and at Project Co’s normal places of business unless Contracting Authority and
Project Co otherwise agree. Contracting Authority shall also have the right to
monitor and audit the performance of any and all parts of the Works wherever
located, and Project Co shall cooperate with, and shall require each Subcontractor to
cooperate with, and provide access to the representatives of Contracting Authority
monitoring and auditing such parts of the Works, including providing them with
access and copies (at Contracting Authority’s reasonable cost) of all relevant
information, reports, documents and records pertaining to the performance of such
parts of the Works. Except as otherwise provided herein, all of Contracting
Authority’s costs for the inspections, audits and monitoring shall be borne by
Contracting Authority.

()] In conducting an audit of Project Co under Section 27.2(e) or as otherwise provided
under this Project Agreement, Contracting Authority shall have all rights necessary or
incidental to conducting an audit, including the right to have access to and inspect and
take copies (at Contracting Authority’s reasonable cost) of all books and records of
Project Co required to be provided to or available to Contracting Authority hereunder,
upon reasonable notice and at reasonable times. Project Co shall fully cooperate with
Contracting Authority and its auditors in the conduct of any audits, including by
making available all such records and accounts (other than Sensitive Information) in
existence at that time as they may require to perform a full and detailed audit, and
Project Co further agrees to promptly review and settle with Contracting Authority all
matters arising from such audits, including the refunding of monies to Contracting
Authority where applicable. At the reasonable request of Contracting Authority’s
auditors, Project Co shall provide such information, reports, documents and records
as Contracting Authority’s auditors may reasonably require, other than Sensitive
Information.
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(0) Contracting Authority’s rights pursuant to this Section 27.2 shall be in addition to,
and shall not limit, any other audit, information, inspection or similar rights under this
Project Agreement.

(h) Contracting Authority’s rights pursuant to this Section 27.2 shall not limit or restrict
any Governmental Authority’s right of review, audit, information or inspection under
Applicable Law.

27.3 Lenders’ Consultant Reports

(@) Project Co shall cause the Lenders” Agent to cause, in accordance with Section 5(i) of
Schedule 4 - Lenders’ Direct Agreement, the Lenders’ Consultant to provide
Contracting Authority a copy of any written assessment or report of the Works under
the Design and Construction Contract, including but not limited to, any certificate of
payment, concurrently with its delivery to the Lenders’ Agent.

28. COMMUNICATIONS

28.1 Communications

@ Each of the Parties shall comply with Schedule 18 — Communications.

29. CHANGES IN LAW

29.1 Performance after Change in Law

@) Following any and all Changes in Law, Project Co shall perform the Works in
accordance with the terms of this Project Agreement, including in compliance with
Applicable Law.

29.2 Works Change in Law

@) On the occurrence of a Works Change in Law:

(1) either Party may give Notice to the other of the need for a Variation as a result
of such Works Change in Law;

(i) the Parties shall meet within ten Business Days of such Notice to consult with
respect to the effect of the Works Change in Law and to reach an agreement
on whether a Variation is required as a result of such Works Change in Law,
and, if the Parties have not, within ten Business Days of this meeting, reached
an agreement, either Party may refer the question of whether a Works Change
in Law has occurred or the effect of any Works Change in Law for resolution
in accordance with Schedule 27 — Dispute Resolution Procedure; and

(ii)  Contracting Authority shall, within ten Business Days of agreement or
determination that a Variation is required, issue a Variation Enquiry and the
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29.3
(a)

(b)

relevant provisions of Schedule 22 — Variation Procedure shall apply except
that:

(A) Project Co may only object to any such Variation Enquiry on the grounds
that the implementation of the Variation would not enable it to comply
with the Works Change in Law;

(B) Project Co shall be responsible for obtaining all Development Approvals
and Project Co Permits, Licences, Approvals and Agreements required
in respect of the Variation;

(C) Contracting Authority shall not be entitled to withdraw any such Variation
Enquiry unless the Parties otherwise agree;

(D) Project Co shall proceed to implement the Variation within such period as
will enable it to comply with the Works Change in Law as soon as
reasonably practicable; and

(E) Project Co shall not be entitled to any payment or other compensation or
relief from performance of its obligations under this Project
Agreement in respect of any Works Change in Law or associated
Variation other than as established pursuant to Schedule 22 — Variation
Procedure.

Relevant Change in Law

On the occurrence of a Relevant Change in Law, either Party shall be entitled to seek
compensation for any increase or decrease (as the case may be) in the net cost to
Project Co of performing the Works in accordance with Schedule 22 — Variation
Procedure. Any such compensation shall be calculated in accordance with this
Section 29.3.

On the occurrence of a Relevant Change in Law:

(i)

(i)

either Party may give Notice to the other of the need for a VVariation as a result
of such Relevant Change in Law;

the Parties shall meet within ten Business Days of such Notice to consult with
respect to the effect of the Relevant Change in Law and to reach an agreement
on whether a Variation is required as a result of such Relevant Change in
Law, and, if the Parties have not, within ten Business Days of this meeting,
reached an agreement, either Party may refer the question of whether a
Relevant Change in Law has occurred or the effect of any Relevant Change in
Law for resolution in accordance with Schedule 27 — Dispute Resolution
Procedure; and
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(ili)  Contracting Authority shall, within ten Business Days of agreement or
determination that a Variation is required, issue a Variation Enquiry and the
relevant provisions of Schedule 22 — Variation Procedure shall apply except
that:

(A) Project Co may only object to any such Variation Enquiry on the grounds
that the implementation of the Variation would not enable it to comply
with the Relevant Change in Law;

(B) Project Co shall be responsible for obtaining all Development Approvals
and Project Co Permits, Licences, Approvals and Agreements required
in respect of the Variation;

(C) Contracting Authority shall not be entitled to withdraw any such Variation
Enquiry unless the Parties otherwise agree;

(D) Project Co shall proceed to implement the Variation within such period as
will enable it to comply with the Relevant Change in Law as soon as
reasonably practicable;

(E) the Parties shall, without prejudice to their respective general obligations
to comply with the terms of this Project Agreement:

() use commercially reasonable efforts to mitigate the adverse effects
of any Relevant Change in Law and take commercially
reasonable steps to minimize any increase in costs arising from
such Relevant Change in Law; and

(1) use commercially reasonable efforts to take advantage of any
positive or beneficial effects of any Relevant Change in Law
and take commercially reasonable steps to maximize any
reduction in costs arising from such Relevant Change in Law;
and

(F) any entitlement to compensation payable shall be in accordance with this
Section 29.3, and any calculation of compensation shall take into
consideration, inter alia:

() any failure by a Party to comply with Section 29.3(b)(iii)(E);

(1) any increase or decrease in its costs resulting from such Relevant
Change in Law; and

(1) any amount which Project Co recovers under any insurance
policy (or would recover if it complied with its obligations to
insure under this Project Agreement or the terms of any policy
of insurance required under this Project Agreement) which
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amount, for greater certainty, shall not include the amount of
any excess or deductibles or any amount above the maximum
insured amount applicable to any such insurance policy.

(c) Project Co shall not be entitled to any payment or compensation or, except as
provided in Article 31 or otherwise in this Project Agreement, relief in respect of any
Relevant Change in Law, or the consequences thereof, other than in accordance with
this Section 29.3, and Article 32 shall be construed accordingly.

29.4 Pandemic and Epidemic Change in Law

@ Subject to Section 29.4(d) on the occurrence of a Pandemic and Epidemic Change in
Law, either Party shall be entitled to seek compensation for any increase or decrease
(as the case may be) in the net cost to Project Co of performing the Works
(“Pandemic and Epidemic Change in Law Compensation”). Any such
compensation shall be calculated in accordance with this Section 29.4.

(b) On the occurrence of a Pandemic and Epidemic Change in Law:

Q) either Party may give notice to the other of the need for a Variation as a result
of such Pandemic and Epidemic Change in Law;

(i) the Parties shall meet within ten Business Days of such notice (or such longer
period of time agreed to between the Parties, acting reasonably) to consult
with respect to the effect of the Pandemic and Epidemic Change in Law and to
reach an agreement on whether a Variation is required as a result of such
Pandemic and Epidemic Change in Law, and, if the Parties have not, within
ten Business Days (or such longer period of time agreed to between the
Parties, acting reasonably) of this meeting, reached an agreement, either Party
may refer the question of whether a Pandemic and Epidemic Change in Law
has occurred or the effect of any Pandemic and Epidemic Change in Law for
resolution in accordance with Schedule 27 — Dispute Resolution Procedure;
and

(iii)  Contracting Authority shall, within ten Business Days (or such longer period
of time agreed to between the Parties, acting reasonably) of agreement or
determination that a Variation is required, issue a Variation Enquiry and the
relevant provisions of Schedule 22 — Variation Procedure shall apply except
that:

(A)no profit shall be payable to Project Co, the Construction Contractor or
any Subcontractor as Pandemic and Epidemic Change in Law
Compensation and accordingly:
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(I) any Pandemic and Epidemic Change in Law Compensation shall
include Overhead calculated in accordance with Appendix C to
Schedule 22 — Variation Procedure; and

(1) Overhead and Profit pursuant to Appendix B to Schedule 22 —
Variation Procedure shall not apply;

(B) Project Co may only object to any such Variation Enquiry on the grounds
that the implementation of the Variation would not enable it to comply
with the Pandemic and Epidemic Change in Law;

(C) Contracting Authority shall not be entitled to withdraw any such Variation
Enquiry unless the Parties otherwise agree;

(D)without limiting any requirement of this Project Agreement, including
Schedule 22 - Variation Procedure, Project Co shall provide
Contracting Authority with any evidence and proper documentation
Contracting Authority may reasonably require in order to assess the
reasonableness of the Pandemic and Epidemic Change in Law
Compensation. The Parties agree that evidence and proper
documentation shall include:

() proof of the Pandemic and Epidemic Change in Law;
(1) any proposed changes to the critical path of the Works;

(111)  detailed information quantifying the change in costs incurred or
to be incurred by Project Co and its Subcontractors in
performing the Works related to the Pandemic and Epidemic
Change in Law, including information on the financial impact
of the Pandemic and Epidemic Change in Law on Project Co
and its Subcontractors, invoices, proof of payments, and
information setting out overhead, labour rates, unit rates, and
other prices and quantities for materials, products, supplies,
equipment, services, facilities and transportation and any other
Direct Cost described in Appendix A of Schedule 22 -
Variation Procedure; and

(IV) information confirming any amounts described in Section
29.4(b)(ii)(G)(IM) received or that will or are likely to be
received by Project Co and its Subcontractors.

(E) Project Co shall proceed to implement the Variation within such period as
will enable it to comply with the Pandemic and Epidemic Change in
Law as soon as reasonably practicable;

Confidential — Economic Interests of Ontario Page 156

King’s Printer for Ontario © Copyright 2023 — This document must not be copied or reproduced in any manner without the
written permission of Ontario Infrastructure and Lands Corporation.



1Door4Care: CHEO Integrated Treatment Project Agreement
Centre Execution Version

(F) the Parties shall, without prejudice to their respective general obligations
to comply with the terms of this Project Agreement:

() use commercially reasonable efforts to mitigate the adverse effects
of any Pandemic and Epidemic Change in Law and take
commercially reasonable steps to minimize any increase in
costs arising from such Pandemic and Epidemic Change in
Law; and

(1) use commercially reasonable efforts to take advantage of any
positive or beneficial effects of any Pandemic and Epidemic
Change in Law and take commercially reasonable steps to
maximize any reduction in costs arising from such Pandemic
and Epidemic Change in Law; and

(G) any entitlement to Pandemic and Epidemic Change in Law Compensation
payable shall be in accordance with this Section 29.4, and any
calculation of such compensation shall take into consideration, inter
alia:

() any failure by a Party to comply with Section 29.4(b)(iii)(D) or
29.4(b)(iii)(F);

(1) any increase or decrease in its costs resulting from such Pandemic
and Epidemic Change in Law; and

(1 any amount which Project Co or a Subcontractor:

1) recovers under any insurance policy (or would
recover if it complied with its obligations to insure
under this Project Agreement or the terms of any
policy of insurance required under this Project
Agreement), which amount, for greater certainty,
shall not include the amount of any excess or
deductibles or any amount above the maximum
insured amount applicable to any such insurance
policy; or

2) receives as financial relief or support from a
Governmental Authority.

(©) Project Co shall not be entitled to any payment or compensation or, except as
expressly provided in Section 31 or otherwise in this Project Agreement, relief in
respect of any Pandemic and Epidemic Change in Law, or the consequences thereof,
other than in accordance with this Section 29.4, and Section 32 shall be construed
accordingly.
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(d)

30.
30.1

(@)

(b)

(©)

30.2
(@)

(b)

(©)

Project Co shall not be entitled to any relief under this Section 29.4for a Pandemic
and Epidemic Supply Chain Delay that may result from a Pandemic and Epidemic
Change in Law. Any relief or compensation for Project Co for any Pandemic and
Epidemic Supply Chain Delay shall be addressed under Section 33 of this Project
Agreement.

VARIATIONS
Variation Procedure

Except as otherwise expressly provided in this Project Agreement, Schedule 22 —
Variation Procedure shall apply in respect of Variations.

For greater certainty, Project Co shall, subject to and in accordance with Schedule 22
— Variation Procedure, be entitled to a Variation if a written direction issued by or on
behalf of Contracting Authority’s board of directors to Project Co or any Project Co
Party results in a variation, addition, reduction, substitution, omission, modification,
deletion, removal or other change to the whole or any part of the Works.

Without limiting Project Co’s obligations pursuant to Section 11.11(a) and Schedule
22 — Variation Procedure, Project Co shall include in each Subcontract, or shall
otherwise cause each Project Co Party to comply with, the Variation Procedure, to the
extent that the Variation Procedure requires Project Co to minimize the cost and
impact of Variations.

Innovation and Value Engineering

Project Co acknowledges that Contracting Authority at all times desires to reduce the
overall cost to Contracting Authority of the Project, and Project Co agrees to
cooperate, explore and work with Contracting Authority in investigating and
considering innovation and value engineering and other cost saving measures.

If an innovation and value engineering proposal is at any time and from time to time
originated and initiated solely by Project Co, Project Co may make a proposal (the
“Innovation Proposal”) by Notice to Contracting Authority.

The Parties agree that the subject of an Innovation Proposal shall not include:
Q) any Variation Enquiry initiated by Contracting Authority; or
(i) any Variation resulting from a Change in Law; or

(iii)  any change to the Contracting Authority Activities.
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(d) The Innovation Proposal must:

() set out sufficient detail to enable Contracting Authority to evaluate the
Innovation Proposal in full;

(i) specify Project Co’s reasons and justification for proposing the Innovation
Proposal;

(iii)  request Contracting Authority to consult with Project Co with a view to
deciding whether to agree to the Innovation Proposal and, if so, what
consequential changes Contracting Authority requires as a result;

(iv)  indicate any implications of the Innovation Proposal, including a difference
between the existing and the proposed requirements of this Project
Agreement, and the comparative advantages of each to Project Co and
Contracting Authority;

(v) indicate if there are any dates by which a decision by Contracting Authority
must be made;

(vi) indicate the capital cost of the Innovation Proposal, including the cost of
financing; and

(vii) include such other information and documentation as may be reasonably
requested by Contracting Authority to fully evaluate and consider the
Innovation Proposal.

(e Contracting Authority shall, acting in good faith, evaluate the Innovation Proposal,
taking into account all relevant issues, including whether:

() the Innovation Proposal affects the quality of the Works, the Facility, or the
likelihood of successful completion of the Works;

(i) the Innovation Proposal will benefit or interfere with the efficient operation of
the Facility or the performance of the Contracting Authority Activities;

(iti)  the Innovation Proposal will interfere with the relationship between
Contracting Authority and third parties;

(iv)  the financial strength of Project Co is sufficient to deliver the changed Works;
(v) the residual value of the Lands or Facility is affected;

(vi)  the Innovation Proposal materially affects the risks or costs to which
Contracting Authority is exposed; or

(vii) any other matter Contracting Authority considers relevant.
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(f)

9)

(h)

(i)

@)

31.
31.1

(@)

Contracting Authority may request clarification or additional information regarding
the Innovation Proposal, and may request modifications to the Innovation Proposal.

Contracting Authority may, in its sole discretion, accept or reject any Innovation
Proposal.

If Contracting Authority accepts the Innovation Proposal, with or without
modification, the relevant Innovation Proposal shall be documented and evidenced by
a written Variation Confirmation, together with any other documents necessary to
amend this Project Agreement or any relevant Project Documents to give effect to the
Innovation Proposal.

If, after taking into account the agreed implementation and reasonably allocated
development costs incurred by Project Co in connection with the Innovation Proposal
and any other uses of the Innovation Proposal by Project Co, the Innovation Proposal
causes or will cause the costs of Project Co and/or of a Subcontractor to decrease, the
net savings in the costs of Project Co and/or the Subcontractor will be shared equally
by Project Co and Contracting Authority, and Contracting Authority’s share of the net
savings shall, if the Parties agree, be reflected in a lump sum payment.

If an Innovation Proposal causes or will cause the costs of Contracting Authority to
decrease, the net savings in the costs of Contracting Authority will be shared:

Q) equally by Project Co and Contracting Authority following the
implementation of the Innovation Proposal until the Termination Date; and

(i) thereafter, Contracting Authority shall be entitled to the full benefit of the net
savings in costs (if applicable),

and Project Co’s share of the net savings shall be reflected in a lump sum payment.
DELAY EVENTS
Definition

For the purposes of this Project Agreement, “Delay Event” means any of the
following events or circumstances only to the extent, in each case, that it causes a
delay in achieving Phase Completion by the Scheduled Phase Completion Date or
Substantial Completion by the Scheduled Substantial Completion Date:

() the implementation of a Variation to the extent Project Co has identified such
delay in its Estimate and such delay has been documented in the Variation
Confirmation;

(i)  any breach by Contracting Authority of any of Contracting Authority’s
obligations under this Project Agreement (including, subject to Section 16.7,
any delay by Contracting Authority in giving access to the Site or to the
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Existing Facilities pursuant to Section 16.1(a)), any obstruction of the rights
afforded to Project Co under Section 16.1(a) or any delay by Contracting
Authority in carrying out its obligations set forth in Schedule 10 — Review
Procedure), except to the extent that any such breach is caused, or contributed
to, by Project Co or any Project Co Party;

(i) an opening up of the Works pursuant to Section 20.3 where such Works are
not subsequently found to be defective or not in compliance with the
requirements of this Project Agreement (including the Output Specifications,
the Project Co Proposal Extracts and the Design Data), unless such opening
up of the Works was reasonable in the light of other defects or non-
compliance previously discovered by Contracting Authority in respect of the
same or a similar component of the Works or subset of the Works;

(iv)  any Contracting Authority Contamination pursuant to Section 18.2(d);

(v) any Contracting Authority Items of Interest or Value pursuant to Section
18.3(e);

(vi)  any Contracting Authority Species-at-Risk pursuant to Section 18.4(d);

(vii) any Contracting Authority Other Site Condition pursuant to Section 18.5(d);

(viii) subject to the provisions of Section 11.13, the execution of Additional Works
on the Site by Additional Contractors;

(ix)  a requirement pursuant to Schedule 27 — Dispute Resolution Procedure for
Project Co to proceed in accordance with the direction of Contracting
Authority during the pendency of a Dispute, to the extent that the Dispute is
subsequently determined in Project Co’s favour;

(x) a Relief Event;

(xi)  anevent of Force Majeure;

(xit)  aPandemic and Epidemic Change in Law;

(xiii) a Relevant Change in Law; or

(xiv) aProtest Action in accordance with Section 11.23(e).

31.2 Consequences of a Delay Event

@ Project Co shall provide written Notice to the Contracting Authority Representative,

the CDB and the Independent Certifier within five Business Days of becoming aware

of the occurrence of any event or circumstance described in Section 31.1(a)(ii),
31.1(a)(iv), 31.1(a)(v), 31.1(a)(vi), 31.1(a)(vii), 3L1.1(a)(viii), 31.1(a)(xii) or
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(b)

(©)

31.1(a)(xiv) which, at the time of its occurrence, is reasonably likely to form the basis
of a future claim by Project Co for relief under Section 31.2(f) as a Delay Event.

Project Co shall, within 10 Business Days (or such longer period of time as the
Parties may agree) after delivering such notification under Section 31.2(a), provide
further written details to the Contracting Authority Representative, the CDB and the
Independent Certifier which shall include:

Q) identification of the category of Delay Event on which Project Co’s future
claim for relief would be based if such event or circumstances were to form
the basis for a claim for relief as a Delay Event;

(i) details of the event or circumstances forming the basis of Project Co’s
notification under Section 31.2(a);

(iii)  details of the contemporary records which Project Co shall thereafter maintain
to substantiate its claim for extra time if the event or circumstances detailed in
accordance with Section 31.2(b)(ii) forms the basis of a future claim by
Project Co for relief as a Delay Event;

(iv)  details of the consequences (whether direct or indirect, financial or non-
financial) that such event or circumstances may have upon the Scheduled
Phase Completion Date, the Scheduled Substantial Completion Date, or the
Scheduled Final Completion Date, if such event or circumstances forms the
basis of a future claim by Project Co for relief as a Delay Event; and

(v) details of any measures that Project Co proposes to adopt to prevent such
event or circumstances from forming the basis of a future claim by Project Co
for relief as a Delay Event or to mitigate the consequences of such claim if
such event or circumstances were to become a Delay Event.

If Project Co does not provide further written details to the Contracting Authority
Representative, the CDB and the Independent Certifier as required under Section
31.2(b) within the 10 Business Day period referred to in such Section, Project Co
acknowledges and agrees that, after a further 10 Business Days, Project Co shall not
be entitled to rely upon, and Contracting Authority shall not be obligated to consider,
the Notice given under Section 31.2(a) for the purposes of determining Project Co’s
entitlement to relief under this Section 31. Project Co, at its option, may submit a
new, currently dated notice which complies with the provisions of Section 31.2(a) for
the same event or circumstance which gave rise to the previous, unsubstantiated
notice, and the provisions of this Section 31 shall apply to any new notice, mutatis
mutandis. Project Co acknowledges and agrees that the Contracting Authority
Representative, in determining Project Co’s entitlement to an extension of time
pursuant to this Section 31, without limiting any other right of the Contracting
Authority Representative under this Project Agreement, shall be entitled to take into
account the delay between:

Confidential — Economic Interests of Ontario Page 162

King’s Printer for Ontario © Copyright 2023 — This document must not be copied or reproduced in any manner without the
written permission of Ontario Infrastructure and Lands Corporation.



1Door4Care: CHEO Integrated Treatment Project Agreement
Centre Execution Version

Q) Project Co becoming aware of the occurrence of the event or circumstance
forming the basis of the original notice delivered pursuant to Section 31.2(a);
and

(i) Project Co submitting the new notice pursuant to Section 31.2(a) in respect of
that event or occurrence.

(d) As soon as possible but in any event within three Business Days of Project Co
receiving, or becoming aware of, any supplemental information pertaining to the
event or circumstances disclosed in Section 31.2(a), Project Co shall submit further
particulars based on such information to the Contracting Authority Representative,
the CDB and the Independent Certifier.

(e The Contracting Authority Representative shall, after receipt of written details under
Section 31.2(b), or of further particulars under Section 31.2(c), be entitled by written
Notice to require Project Co to provide such further supporting particulars as the
Contracting Authority Representative may reasonably consider necessary. Project Co
shall comply with such further requests and afford the Contracting Authority
Representative, the CDB and the Independent Certifier reasonable facilities for their
investigations, including, without limitation, on-site inspection.

()] In addition to complying with its obligations under Sections 31.2(a) and 31.2(b),
Project Co shall provide written Notice to the Contracting Authority Representative,
the CDB and the Independent Certifier within five Business Days of becoming aware
that an event or circumstance has satisfied, or will satisfy, in the opinion of Project
Co, the applicable definition of a Delay Event. Project Co shall, within 10 Business
Days after such notification, provide further written details of the Delay Event to the
Contracting Authority Representative, the CDB and the Independent Certifier
including, if and as applicable, to supplement the information given in Sections
31.2(a), 31.2(d) and 31.2(e), to substantiate or support Project Co’s claim which
details shall include to the extent not previously provided:

() a statement of which Delay Event upon which the claim is based,
(i) details of the circumstances from which the Delay Event arises;

(iii)  details of the contemporary records which Project Co shall maintain to
substantiate its claim for extra time;

(iv)  details of the consequences (whether direct or indirect, financial or non-
financial) which such Delay Event may have upon the Scheduled Phase
Completion Date, the Scheduled Substantial Completion Date, or the
Scheduled Final Completion Date, including a critical path analysis of the
event or circumstances indicating the impact on the Scheduled Phase
Completion Date, the Scheduled Substantial Completion Date, or the
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9)

(h)

(i)

()
(k)

Scheduled Final Completion Date, if such event or circumstance were to
become a Delay Event; and

(v) details of any measures which Project Co proposes to adopt to mitigate the
consequences of such Delay Event.

As soon as possible, but in any event within three Business Days of Project Co
receiving, or becoming aware of, any supplemental information which may further
substantiate or support Project Co’s claim under Section 31.2(f), Project Co shall
submit further particulars based on such information to the Contracting Authority
Representative, the CDB and the Independent Certifier.

The Contracting Authority Representative shall, after receipt of written details under
Section 31.2(f), or of further particulars under Section 31.2(g), be entitled by written
Notice to require Project Co to provide such further supporting particulars as the
Contracting Authority Representative may reasonably consider necessary. Project Co
shall afford the Contracting Authority Representative, the CDB and the Independent
Certifier reasonable facilities for investigating the validity of Project Co’s claim,
including on-site inspection.

Subject to the provisions of this Section 31, the Contracting Authority Representative
shall allow Project Co an extension of time equal to the critical path delay to the
Scheduled Phase Completion Date, the Scheduled Substantial Completion Date, or
the Scheduled Final Completion Date caused by the Delay Event and shall fix a
revised Schedule Phase Completion Date, a revised Scheduled Substantial
Completion Date, or a revised Scheduled Final Completion Date, as applicable, as
soon as reasonably practicable and in any event within 10 Business Days of the later
of:

Q) the date of receipt by the Contracting Authority Representative of Project
Co’s Notice given in accordance with Section 31.2(f) and the date of receipt
of adequate further particulars (if such are required under Section 31.2(Q)),
whichever is later; and

(i)  the date of receipt by the Contracting Authority Representative of any
supplemental information supplied by Project Co or requested by Contracting
Authority in accordance with Section 31.2(g) and the date of receipt of any
further particulars (if such are required under Section 31.2(h)), whichever is
later.

INTENTIONALLY DELETED.
If:

() the Contracting Authority Representative declines to fix (A) a revised
Scheduled Phase Completion Date, (B) a revised Scheduled Substantial
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0]

(m)

(n)

(0)
(p)

Completion Date; or (C) a revised Scheduled Final Completion Date, as
applicable;

(i) Project Co considers that a different (A) Scheduled Phase Completion Date;
(B) Scheduled Substantial Completion Date; or (C) Scheduled Final
Completion Date should be fixed; or

(iii)  there is a dispute as to whether a Delay Event has occurred,

then Project Co shall be entitled to refer the matter for resolution in accordance with
Schedule 27 — Dispute Resolution Procedure.

To the extent that Project Co does not comply with its obligations under Sections
31.2(a)- 31.2(h) inclusive, and subject to Section 31.2(c), such failure shall be taken
into account in determining Project Co’s entitlement to an extension of time pursuant
to this Section 31.

If the Works are behind schedule for a reason other than a Delay Event, or if a Project
Co Party delays the progress of any portion of the Works necessary to complete the
Works on schedule, Project Co shall use all reasonable measures to bring the Works
back on schedule. Project Co shall exercise all means within its discretion, such as
directing any Project Co Party that is creating delays to increase their labour forces
and equipment, to improve the organization and expediting of the Works, or to work
overtime as may be necessary. Project Co shall provide any additional supervision,
coordination and expediting, including overtime by its own personnel as may be
required to achieve this end. The costs and expenses incurred by the use of such
measures and overtime shall be borne by Project Co and/or the Project Co Parties and
there shall be no adjustment to the Guaranteed Price as a result of such costs and
expenses and for clarity, no extension to the Scheduled Substantial Completion Date.

Where there are concurrent delays, some of which are caused by Contracting
Authority or others for whom Contracting Authority is responsible, and some of
which are caused by Project Co or others for whom Project Co is responsible, Project
Co shall not be entitled to either an extension in the Scheduled Substantial
Completion Date or additional compensation to the extent of the concurrent delays.
Concurrent delays are those that are caused by two or more independent events which
affect the Scheduled Substantial Completion Date where the time period over which
such delays occur overlap in time, but only for the duration of the overlap.

INTENTIONALLY DELETED

In no event shall the extension of time for a Delay Event be more than the necessary
extension of the critical path as a result of the Delay Event.
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(a)

(b)

32.

32.1
(a)

322
(@)

Mitigation

If Project Co is (or claims to be) affected by a Delay Event, Project Co shall, and
shall require all Project Co Parties to, take and continue to take commercially
reasonable steps:

Q) to eliminate or mitigate the consequences of such event upon the performance
of its obligations under this Project Agreement;

(i) to continue to perform its obligations under this Project Agreement to the
extent possible notwithstanding the Delay Event; and

(ili)  to resume performance of its obligations under this Project Agreement
affected by the Delay Event as soon as practicable.

To the extent that Project Co does not comply with its obligations under this Section
31.3, such failure shall be taken into account in determining Project Co’s entitlement
to an extension of time pursuant to this Section 31.

COMPENSATION EVENTS

Definition

For the purposes of this Project Agreement, “Compensation Event” means any event
referred to in Sections 31.1(a)(ii), 31.1(a)(iii), 31.1(a)(iv), 31.1(a)(v), 31.1(a)(vi),
31.1(a)(vii), 31.1(a)(viii) and 31.1(a)(ix) as a direct result of which Project Co has
incurred loss or expense, whether or not any of these events has also caused a delay.

Consequences of a Compensation Event

If a Compensation Event occurs, Project Co’s sole right to compensation shall be as
set out in this Section 32. For greater certainty, except as aforesaid, no other Delay
Event shall entitle Project Co to receive any compensation, except as otherwise
provided in:

Q) Schedule 22 — Variation Procedure, in the case of a Delay Event referred to in
Section 31.1(a)(i);

(i) Section 33, in the case of a Delay Event referred to in Section 31.1(a)(x);
(iii)  Section 34, in the case of a Delay Event referred to in Section 31.1(a)(xi);
(iv)  Section 29.3, in the case of a Delay Event referred to in Section 31.1(a)(xiii);

(v) Section 29.4, in the case of a Delay Event referred to in Section 31.1(a)(xii);
and
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(vi)  Section 11.23(e)(ii), in the case of a Delay Event referred to in Section
31.1(a)(xiv).

(b) Subject to Sections 32.2(d), 32.3, 32.4 and 32.5, if it is agreed, or determined in
accordance with Schedule 27 — Dispute Resolution Procedure, that there has been a
Compensation Event, Project Co shall be entitled to such compensation as would
place Project Co in no better or no worse position than it would have been in had the
relevant Compensation Event not occurred. For greater certainty, in respect of a
Compensation Event that is also a Delay Event, such compensation will include
amounts which, but for the Delay Event, would have been paid by Contracting
Authority to Project Co. Project Co shall promptly provide the Contracting Authority
Representative with any information the Contracting Authority Representative may
require in order to determine the amount of such compensation.

(©) If Contracting Authority is required to compensate Project Co pursuant to this Section
32.2, then Contracting Authority may either pay such compensation as a lump sum
payment or payments at times and in a manner to be agreed with Project Co, acting
reasonably.

(d) To the extent that Project Co does not comply with its obligations under Sections
31.2(a)- 31.2(h), inclusive, and subject to Section 31.2(c), such failure shall be taken
into account in determining Project Co’s entitlement to relief pursuant to this Section
32.

(e If a Compensation Event causes Project Co to be delayed in its performance of the
Works and such delay results in Project Co failing to achieve Milestone Payment
Completion for any Milestone Payment by the applicable Scheduled Milestone
Payment Completion Date, and to the extent that such failure was not caused, or
contributed to, by Project Co or any Project Co Party, then:

() Contracting Authority shall pay an amount equal to the increase in the Cost of
the Financing in respect of the applicable Milestone Payment arising from the
applicable period of delay, subject to Section 32.3 and without duplication of
any amounts already paid by Contracting Authority in accordance with
Sections 33.2(e) or 34.2(e), or this Section 32.2, including any amounts
already paid in respect of the application of Sections 33.2(e) or 34.2(e) or this
Section 32.2(e)(i) to a previous Milestone Payment;

(i) all compensation owed to Project Co arising from Section 32.2(e)(i) shall be
calculated as of the Milestone Payment Completion Date and shall be limited
to only the compensation set out in Section 32.2(e)(i); and

(iti)  any amount payable by Contracting Authority pursuant to this Section 32.2(e)
shall be payable on the Milestone Payment Date.
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(b)

32.4
(a)

325
(a)

33.
33.1

(@)

Mitigation

If Project Co is (or claims to be) affected by a Compensation Event, Project Co shall,
and shall require all Project Co Parties to, take and continue to take commercially
reasonable steps to minimize the amount of compensation due in accordance with this
Section 32 in relation to any Compensation Event.

To the extent that Project Co does not comply with its obligations under this Section
32.3, such failure shall be taken into account in determining Project Co’s entitlement
to relief pursuant to this Section 32.

Insured Exposure

The compensation payable to Project Co pursuant to this Section 32 shall be reduced
by any amount which Project Co or a Project Co Party recovers, or is entitled to
recover, under any insurance policy, or would have recovered if it had complied with
the requirements of this Project Agreement in respect of insurance or the terms of any
policy of insurance required under this Project Agreement, which amount, for greater
certainty, shall not include any excess or deductibles or any amount over the
maximum amount insured under any such insurance policy.

Delivery of Baseline Works Schedule

If an event referred to in Sections 31.1(a)(iii), 31.1(a)(iv), 31.1(a)(v), 31.1(a)(vi),
31.1(a)(vii), 31.1(a)(viii) or 31.1(a)(ix) occurs after the date that is 94 days following
Financial Close, as such date may be extended in accordance with Section 13.2(c),
and prior to Contracting Authority assigning the comment “NO COMMENT” or
“MINOR NON-CONFORMANCE?” to the Draft Baseline Works Schedule referred to
in Section 13.2(b)(i), Project Co shall not be entitled to receive any compensation
under this Section 32 in respect of such Compensation Event, unless such
Compensation Event is also a Delay Event, in which case Project Co shall be entitled
to compensation in an amount equal to the lesser of:

Q) the Senior Debt Service Amount and the Junior Debt Service Amount accrued
and paid or that became payable in accordance with the Lending Agreements
during the period of delay; and

(i) the compensation which, but for the application of this Section 32.5, Project
Co would have been entitled to receive pursuant to Section 32.2(b).

RELIEF EVENTS
Definition

For the purposes of this Project Agreement, “Relief Event” means any of the
following events or circumstances to the extent, in each case, that it causes any failure
by a Party to perform any of its obligations under this Project Agreement:
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33.2
(@)

(b)

Q) fire, explosion, lightning, storm, tempest, hurricane, tornado, flood, bursting
or overflowing of water tanks, apparatus or pipes, ionizing radiation (to the
extent it does not constitute Force Majeure) or earthquake;

(i) failure by any Utility Company, local authority or other like body to perform
works or provide services;

(iii)  accidental loss or damage to the Works and/or the Facility or any roads
servicing the Site;

(iv)  without prejudice to any obligation of Project Co to provide stand-by power
facilities in accordance with this Project Agreement, failure or shortage of
power, fuel or transport;

(v) blockade or embargo that is not a Protest Action and that falls short of Force
Majeure;

(vi) any official or unofficial strike, lockout, work to rule or other labour-related
action generally affecting the healthcare facilities or construction industry (or
a significant sector of that industry) in the Province of Ontario; or

(vii)  the occurrence of a Pandemic and Epidemic Supply Chain Delay,

provided, in each case, that such event does not arise (directly or indirectly) as a
result of any act or omission of the Party claiming relief and/or (i) in the case of
Project Co claiming relief, as a result of any act or omission of any Project Co Party
and (ii) in the case of Contracting Authority claiming relief, as a result of any act or
omission of any Contracting Authority Party.

Consequences of a Relief Event

Subject to Section 33.3, no right of termination, other than either Party’s right to
terminate this Project Agreement pursuant to Section 37.1, shall arise under this
Project Agreement by reason of any failure by a Party to perform any of its
obligations under this Project Agreement, but only to the extent that such failure to
perform is caused by the occurrence of a Relief Event (it being acknowledged and
agreed by the Parties that all other rights and obligations of the Parties under this
Project Agreement remain unaffected by the occurrence of a Relief Event).

In respect of a Relief Event that is also a Delay Event pursuant to Section 31.1(a)(x):

Q) Project Co shall only be relieved of its obligations under this Project
Agreement to the extent, if any, provided for in Section 31; and

(i) in respect of a Relief Event referred to in Section 33.1(a)(v), 33.1(a)(vi) or
33.1(a)(vii), on the earlier of (A) the Substantial Completion Date and (B) the
date of payment of the Contracting Authority Default Termination Sum or
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Non-Default Termination Sum (and as a part thereof) in accordance with
Schedule 23 — Compensation on Termination, Contracting Authority shall pay
to Project Co an amount equal to the Senior Debt Service Amount accrued
and paid or that became payable in accordance with the Lending Agreements
during the period of delay by Project Co or any Project Co Party to the Senior
Lenders up to and including the Scheduled Substantial Completion Date or the
date of payment of the Contracting Authority Default Termination Sum or
Non-Default Termination Sum, as applicable, together with interest thereon at
the rate payable on the Senior Debt Amount, which, but for the Delay Event,
would not have been paid by Project Co to the Senior Lenders.

(© If a Relief Event occurs, Project Co shall not be entitled to receive any compensation
other than as expressly provided in Sections 33.2(b)(ii) and 39.

(d) Subject to Section 39, Project Co’s sole right to payment or otherwise in relation to
the occurrence of a Relief Event shall be as provided in this Section 33.

(e If a Relief Event causes Project Co to be delayed in its performance of the Works and
such delay results in Project Co failing to achieve Milestone Payment Completion for
any Milestone Payment by the applicable Scheduled Milestone Payment Completion
Date, and to the extent that such failure was not caused, or contributed to, by Project
Co or any Project Co Party, then:

() Contracting Authority shall pay an amount equal to the increase in the Cost of
the Financing in respect of the applicable Milestone Payment arising from the
applicable period of delay, subject to Section 33.3 and without duplication of
any amounts already paid by Contracting Authority in accordance with this
Section 33.2, including any amounts already paid in respect of the application
of this Section 33.2(e)(i) to a previous Milestone Payment;

(i) all compensation owed to Project Co arising from Section 33.2(e)(i) shall be
calculated as of the applicable Milestone Payment Completion Date and shall
be limited to only the compensation set out in Section 33.2(e)(i); and

(iii))  any amount payable by Contracting Authority pursuant to this Section 33.2(e)
shall be payable on the applicable Milestone Payment Date.

33.3 Mitigation and Process

@) Where a Party is (or claims to be) affected by a Relief Event, such Party shall take
commercially reasonable steps to mitigate the consequences of the Relief Event upon
the performance of its obligations under this Project Agreement, shall resume
performance of its obligations affected by the Relief Event as soon as practicable and
shall use commercially reasonable efforts to remedy its failure to perform.
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(©)

(d)

(€)

()

334
(@)

34.

34.1
(a)

To the extent that the Party claiming relief does not comply with its obligations under
this Section 33.3, such failure shall preclude such Party’s entitlement to relief
pursuant to this Section 33.

The Party claiming relief shall give written Notice to the other Party within 5
Business Days of such Party becoming aware of the relevant Relief Event. Such
initial Notice shall give sufficient details to identify the particular event claimed to be
a Relief Event.

A subsequent written Notice shall be given by the Party claiming relief to the other
Party within a further 5 Business Days of the initial Notice, which Notice shall
contain such relevant information relating to the failure to perform (or delay in
performing) as is available, including, without limitation, the effect of the Relief
Event on the ability of the Party to perform, the action being taken in accordance with
Section 33.3(a), the date of the occurrence of the Relief Event, and an estimate of the
period of time required to overcome the Relief Event and/or its effects.

The Party claiming relief shall notify the other as soon as the consequences of the
Relief Event have ceased and of when performance of its affected obligations can be
resumed.

If, following the issue of any Notice referred to in Section 33.3(d), the Party claiming
relief receives or becomes aware of any further information relating to the Relief
Event and/or any failure to perform, such Party shall submit such further information
to the other Party as soon as reasonably possible.

Insured Exposure

The compensation payable to Project Co pursuant to this Section 33 shall be reduced
by any amount which Project Co or a Project Co Party recovers, or is entitled to
recover, under any insurance policy, or would have recovered if it had complied with
the requirements of this Project Agreement in respect of insurance or the terms of any
policy of insurance required under this Project Agreement, which amount, for greater
certainty, shall not include any excess or deductibles or any amount over the
maximum amount insured under any such insurance policy.

FORCE MAJEURE
Definition

For the purposes of this Project Agreement, “Force Majeure” means any of the
following events or circumstances which directly causes either Party to be unable to
perform all or a material part of its obligations under this Project Agreement:

Q) war, civil war, armed conflict, terrorism, acts of foreign enemies or hostilities;
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34.2
(a)

(b)

(©)

(d)

(i) nuclear or radioactive contamination of the Works, the Facility and/or the
Site, unless Project Co or any Project Co Party is the source or cause of the
contamination;

(i) chemical or biological contamination of the Works, the Facility and/or the Site
from any event referred to in Section 34.1(a)(i);

(iv)  pressure waves caused by devices traveling at supersonic speeds; or

(v) the discovery of any fossils, artefacts and other objects having artistic,
historic, archaeological or monetary value, including human remains and
burial sites, which, as a result of Applicable Law, requires the Works to be
abandoned.

Consequences of Force Majeure

Subject to Section 34.3, the Party claiming relief shall be relieved from liability under
this Project Agreement to the extent that, by reason of the Force Majeure, it is not
able to perform its obligations under this Project Agreement.

In respect of an event of Force Majeure that is also a Delay Event pursuant to Section
31.1(a)(xi):

Q) Project Co shall only be relieved of its obligations under this Project
Agreement to the extent, if any, provided for in Section 31; and

(i) on the earlier of (A) the Substantial Completion Date and (B) the date of
payment of the Contracting Authority Default Termination Sum or Non-
Default Termination Sum (and as a part thereof) in accordance with Schedule
23 — Compensation on Termination, Contracting Authority shall pay to
Project Co an amount equal to the Senior Debt Service Amount and the Junior
Debt Service Amount accrued and paid or that accrued in accordance with the
Lending Agreements during the period of delay by Project Co or any Project
Co Party to the Lenders up to and including the Scheduled Substantial
Completion Date or the date of payment of the Contracting Authority Default
Termination Sum or Non-Default Termination Sum, as applicable, together
with interest thereon at the rate payable on the principal amount of debt
funded under the Lending Agreements, which, but for the Delay Event, would
not have been paid by Project Co to the Lenders.

If an event of Force Majeure occurs prior to the Substantial Completion Date, Project
Co shall not be entitled to receive any compensation other than as expressly provided
in Sections 34.2(b)(ii) and 39.

Subject to Section 39, Project Co’s sole right to payment or otherwise in relation to
the occurrence of an event of Force Majeure shall be as provided in this Section 34.
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34.3
(a)

(b)

(©)

(d)

If an event of Force Majeure causes Project Co to be delayed in its performance of the
Works and such delay results in Project Co failing to achieve Milestone Payment
Completion for any Milestone Payment by the applicable Scheduled Milestone
Payment Completion Date, and to the extent that such failure was not caused, or
contributed to, by Project Co or any Project Co Party, then:

() Contracting Authority shall pay an amount equal to the increase in the Cost of
the Financing in respect of the applicable Milestone Payment arising from the
applicable period of delay, subject to Section 34.3 and without duplication of
any amounts already paid by Contracting Authority in accordance with this
Section 34.2, including any amounts already paid in respect of the application
of this Section 34.2(e)(i) to a previous Milestone Payment;

(i) all compensation owed to Project Co arising from Section 34.2(e)(i) shall be
calculated as of the applicable Milestone Payment Completion Date and shall
be limited to only the compensation set out in Section 34.2(e)(i); and

(ili)  any amount payable by Contracting Authority pursuant to this Section 34.2(e)
shall be payable on the applicable Milestone Payment Date.

Mitigation and Process

Where a Party is (or claims to be) affected by an event of Force Majeure, such Party
shall take commercially reasonable steps to mitigate the consequences of such event
of Force Majeure upon the performance of its obligations under this Project
Agreement, shall resume performance of its obligations affected by the event of Force
Majeure as soon as practicable and shall use commercially reasonable efforts to
remedy its failure to perform.

To the extent that the Party claiming relief does not comply with its obligations under
Section 34.3(a), such failure shall be taken into account in determining such Party’s
entitlement to relief pursuant to this Section 34.

The Party claiming relief shall give written Notice to the other Party within 5
Business Days of such Party becoming aware of the relevant event of Force Majeure.
Such initial Notice shall give sufficient details to identify the particular event claimed
to be an event of Force Majeure.

A subsequent written Notice shall be given by the Party claiming relief to the other
Party within a further 5 Business Days of the initial Notice, which Notice shall
contain such relevant information relating to the failure to perform (or delay in
performing) as is available, including, without limitation, the effect of the event of
Force Majeure on the ability of the Party to perform, the action being taken in
accordance with Section 34.3(a), the date of the occurrence of the event of Force
Majeure, and an estimate of the period of time required to overcome the event of
Force Majeure and its effects.
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(@)

345

(@)

35.
35.1

(@)

The Party claiming relief shall notify the other as soon as the consequences of the
event of Force Majeure have ceased and of when performance of its affected
obligations can be resumed.

If, following the issue of any Notice referred to in Section 34.3(d), the Party claiming
relief receives or becomes aware of any further information relating to the event of
Force Majeure and/or any failure to perform, such Party shall submit such further
information to the other Party as soon as reasonably possible.

Insured Exposure

The compensation payable to Project Co pursuant to this Section 34 shall be reduced
by any amount which Project Co or a Project Co Party recovers, or is entitled to
recover, under any insurance policy, or would have recovered if it had complied with
the requirements of this Project Agreement in respect of insurance or the terms of any
policy of insurance required under this Project Agreement, which amount, for greater
certainty, shall not include any excess or deductibles or any amount over the
maximum amount insured under any such insurance policy.

Modifications

The Parties shall use commercially reasonable efforts to agree to any modifications to
this Project Agreement which may be equitable having regard to the nature of an
event or events of Force Majeure. Schedule 27 — Dispute Resolution Procedure shall
not apply to a failure of Contracting Authority and Project Co to reach agreement
pursuant to this Section 34.5.

PROJECT CO DEFAULT
Project Co Events of Default

For the purposes of this Project Agreement, “Project Co Event of Default” means
any one or more of the following events or circumstances:

() the occurrence of any of the following events other than as a consequence of a
breach by Contracting Authority of its payment obligations hereunder:

(A)Project Co admits in writing its inability to pay its debts generally as they
become due, or makes a general assignment for the benefit of
creditors, or a receiver, manager, administrator, administrative
receiver, receiver and manager, trustee, custodian or other similar
official or any other like person is appointed by or on behalf of or at
the instance of a creditor of Project Co with respect to Project Co or
any of the property, assets or undertaking of Project Co, or any
creditor of Project Co takes control, or takes steps to take control, of
Project Co or any of Project Co’s assets, or any proceedings are
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instituted against Project Co that result in Project Co being declared or
ordered bankrupt or in administration, liquidation, winding-up,
reorganization, compromise, arrangement, adjustment, protection,
relief or composition of it or with respect to it or its debts or
obligations, or any such proceedings are instituted by Project Co
seeking any such result, or any such proceedings are instituted by a
person other than Project Co, Contracting Authority, a Contracting
Authority Party or a person related to any of them seeking such result
and such proceedings have or will have a material adverse effect on
the performance of the Works or of the Contracting Authority
Activities (where such proceedings have not been withdrawn, stayed,
discharged, or are otherwise of no further effect, within 90 days of
being instituted), under any Applicable Law (including the Bankruptcy
and Insolvency Act (Canada) and the Companies’ Creditors
Arrangement Act (Canada)) relating to bankruptcy, insolvency or
reorganization of or relief with respect to debtors or debtors’
obligations or assets or other similar matters, or seeking the
appointment of a receiver, manager, administrator, administrative
receiver, receiver and manager, trustee, custodian or other similar
official or like person for it or with respect to any of its assets, or any
resolutions are passed or other corporate actions of Project Co are
taken to authorize any of the actions set forth in this Section
35.1(@)(1)(A);

(B) Project Co ceases performing a substantial portion of its business, or a
substantial portion of such business is suspended or is not being
performed, whether voluntarily or involuntarily, that has or will have a
material adverse effect on Project Co’s ability to perform its
obligations under this Project Agreement;

(C)if any execution, sequestration, extent or other process of any court
becomes enforceable against Project Co or if a distress or analogous
process is levied against any property of Project Co that materially
adversely affects Project Co’s ability to perform its obligations
hereunder; or

(D) Project Co suffers any event, or any event or set of circumstances occurs
or comes about, analogous to the foregoing events or sets of
circumstances set out this Section 35.1(a)(i) in any jurisdiction in
which it is incorporated or resident and such event or set of
circumstances would, if set out in Section 35.1(a)(i)(A), 35.1(a)(i)(B)
or 35.1(a)(i)(C), constitute a Project Co Event of Default;

(i) Project Co failing to achieve Substantial Completion within 270 days after the
Scheduled Substantial Completion Date (the “Longstop Date”);
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(iii)  Project Co either:

(A)failing to deliver a Recovery Works Schedule wunder Section
13.4(a)(iv)(A);

(B) delivering a Recovery Works Schedule under Section 13.4(a)(iv)(A)
which indicates that Project Co will not achieve Substantial
Completion by the Longstop Date; or

(C) delivering a Recovery Works Schedule under Section 13.4(a)(iv)(A) that
IS not acceptable to the Independent Certifier, acting reasonably, as to
the matters set out in Sections 13.4(a)(iv) and 13.4(a)(v);

(iv)  Project Co making any representation or warranty herein that is false or
misleading when made, and that has or will have at any time a material
adverse effect on the performance of Works, the Contracting Authority
Activities, or that may compromise Contracting Authority’s reputation or
integrity or the nature of the Province’s healthcare system so as to affect
public confidence in that system, and, in the case of a false or misleading
representation or warranty that is capable of being remedied, such breach is
not remedied within 10 Business Days of receipt of Notice of the same from
Contracting Authority;

(v) Project Co committing a breach of Sections 41 or 42;

(vi)  Project Co committing a breach of its obligations under this Project
Agreement which has or will have a material adverse effect on the
performance of Contracting Authority Activities (other than a breach that is
otherwise referred to in Sections 35.1(a)(i) to 35.1(a)(v) inclusive or
35.1(a)(vii) to 35.1(a)(xvi) inclusive) other than where such breach is a
consequence of a breach by Contracting Authority of its obligations under this
Project Agreement, and upon becoming aware of such breach Project Co
failing to remedy such breach in accordance with all of the following:

(A)Project Co shall:

()] immediately commence and thereafter diligently continue to
remedy the breach and to mitigate any adverse effects on
Contracting Authority and the performance of Contracting
Authority Activities;

(1) put forward, within five Business Days of receipt of Notice of
such breach from Contracting Authority, a reasonable plan and
schedule for diligently remedying the breach and mitigating its
effect, which plan and schedule shall specify in reasonable
detail the manner in which, and the latest date by which, such
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breach is proposed to be remedied, which latest date shall in
any event be within 60 days of Notice of such breach, or if
such breach is not capable of being rectified in such period
then such longer period as is reasonable in the circumstances;
and

(1) thereafter perform its obligations to achieve all elements of
such plan and schedule in accordance with its terms within the
time for the performance of its obligations thereunder;

(vii)  Project Co wholly abandoning the Works for a period which exceeds three
Business Days from receipt by Project Co of a written request to return to the
Site, other than as a consequence of a breach by Contracting Authority of its
obligations under this Project Agreement;

(viii) Project Co failing to comply with Sections 48.1 or 48.3;

(ix)  the occurrence of any Change in Ownership or Change in Control which is
prohibited by Section 48.4;

(x) Project Co failing to remove an Encumbrance that arose due to an act or
omission of Project Co or any Project Co Party (other than a Title
Encumbrance and any Encumbrance derived through Contracting Authority)
within 45 days of the earlier of:

(A) the registration of such Encumbrance against title to the Lands or any part
thereof; and

(B) the date on which Project Co or any Project Co Party knew, or ought to
have known, about the existence of the Encumbrance;

(xi)  Project Co failing to pay any sum or sums due to Contracting Authority under
this Project Agreement, which sum or sums are not being disputed in
accordance with Schedule 27 — Dispute Resolution Procedure or have not
been set off by Project Co pursuant to Section 4.13(a)(ii), and which sum or
sums, either singly or in aggregate, exceed(s) ${REDACTED] (index linked),
and such failure continues for thirty (30) days from receipt by Project Co of a
notice of non-payment from Contracting Authority;

(xii)  Project Co failing to comply with Section 49;
(xiit)  Project Co failing to comply with Section 8.3 or Schedule 29 - Refinancing;

(xiv) Project Co failing to obtain any bond, security or insurance required to be
obtained by or on behalf of Project Co pursuant to this Project Agreement or
any such bond, security or insurance being vitiated or otherwise ceasing to be
in full force and effect or in material compliance with the requirements set out
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in this Project Agreement, other than as a consequence of a breach by
Contracting Authority of its obligations under this Project Agreement, and:

(A)in respect of insurance, such breach by Project Co is not remedied within
10 Business Days of the occurrence of the breach; and

(B) in respect of a bond or security, such breach by Project Co is not remedied
within five Business Days of Project Co becoming aware of such
breach;

(xv)  Project Co failing to comply with any determination, decision, order or award
made against Project Co in accordance with Schedule 27 — Dispute Resolution
Procedure;

(xvi) A default by Project Co or any Project Co Party under any of the Ancillary
Documents following the expiry of any applicable Notice and cure periods
thereunder.

Notification of Occurrence

Project Co shall, promptly upon Project Co becoming aware of the occurrence, notify
Contracting Authority of the occurrence, and details, of any Project Co Event of
Default and of any event or circumstance which is likely, with the passage of time,
giving of notice, determination of any condition, or otherwise, to constitute or give
rise to a Project Co Event of Default.

Right to Termination

On the occurrence of a Project Co Event of Default, or at any time after Contracting
Authority becomes aware of a Project Co Event of Default (and, if the occurrence of a
Project Co Event of Default is disputed by Project Co in good faith, then following
confirmation in accordance with Schedule 27 — Dispute Resolution Procedure that a
Project Co Event of Default has occurred), Contracting Authority may, subject to
Section 35.4, terminate this Project Agreement in its entirety by written Notice having
immediate effect, such Notice to be given to Project Co, and to any person specified
in the Lenders’ Direct Agreement to receive such Notice.

Notwithstanding Section 35.3(a), on the occurrence of a Project Co Event of Default
set out in Section 35.1(a)(i), 35.1(a)(ix) (but only in respect of a breach of Section
48.4(a) or 48.4(b)(i)) or 35.1(a)(xii), Contracting Authority may, subject to Section
35.4, terminate this Project Agreement in its entirety by written Notice having
immediate effect, prior to and without the need to obtain confirmation in accordance
with, Schedule 27 — Dispute Resolution Procedure, such Notice to be given to Project
Co, and to any person specified in the Lenders’ Direct Agreement to receive such
Notice. The Parties agree that no irreparable harm shall occur if this Project
Agreement is terminated by Contracting Authority pursuant to this Section 35.3(b),
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and that any such termination by Contracting Authority would be adequately
compensated by an award of damages to Project Co if it is subsequently determined
in accordance with Schedule 27 — Dispute Resolution Procedure that Contracting
Authority was not entitled to do so in accordance with this Project Agreement.

Remedy Provisions

In the case of a Project Co Event of Default referred to in Sections 35.1(a)(i)(B),
35.1(a)(i)(C), 35.1(a)(i)(D) (where the Project Co Event of Default referred to in
Section 35.1(a)(i)(D) is analogous to a Project Co Event of Default referred to in
Section 35.1(a)(i)(B) or 35.1(a)(i)(C)), 35.1(a)(iii), 35.1(a)(iv), 35.1(a)(Vv),
35.1(a)(vii), 35.1(a)(viii), 35.1(a)(ix), (where the Project Co Event of Default referred
to in Section 35.1(a)(ix) is capable of being remedied), 35.1(a)(xi), 35.1(a)(xiii),
35.1(a)(xiv)(where the Project Co Event of Default referred to in Section
35.1(a)(xiv)) is not in respect of insurance), 35.1(a)(xv), or 35.1(a)(xvi), Contracting
Authority shall, prior to being entitled to terminate this Project Agreement, give
Notice of default to Project Co, and to any person specified in the Lenders’ Direct
Agreement to receive such Notice, and Project Co shall:

Q) within five Business Days of such Notice of default, put forward a reasonable
plan and schedule for diligently remedying the Project Co Event of Default,
which schedule shall specify in reasonable detail the manner in, and the latest
date by which, such Project Co Event of Default is proposed to be remedied,
which latest date shall, in any event, be within 30 days of the Notice of
default, or if such breach is not capable of being remedied in such period then
such longer period as is acceptable to Contracting Authority, acting
reasonably; and

(i)  thereafter, perform its obligations to achieve all elements of such plan and
schedule in accordance with its terms within the time for the performance of
its obligations thereunder.

Where Project Co puts forward a plan and schedule in accordance with Section
35.4(a)(i) that has a date for the Project Co Event of Default to be remedied that is
beyond 30 days from the Notice of default, Contracting Authority shall have 5
Business Days from receipt of the same within which to notify Project Co that
Contracting Authority does not accept such longer period in the plan and schedule
and that the 30 day limit will apply, failing which Contracting Authority shall be
deemed to have accepted the longer period in the plan and schedule.

If a Project Co Event of Default, of which a Notice of default was given under
Section 35.4(a), occurs and:

() Project Co fails to immediately commence and thereafter diligently continue
to remedy the Project Co Event of Default and to mitigate any adverse effects
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on Contracting Authority and the performance of Contracting Authority
Activities; or

(i) Project Co fails to put forward a plan and schedule pursuant to Section
35.4(a)(i); or

(iii)  such Project Co Event of Default is not remedied within 30 days of such
Notice of default or such longer period as is established pursuant to the plan
and schedule established pursuant to Sections 35.4(a) and 35.4(b); or

(iv)  where Project Co puts forward a plan and schedule pursuant to Section
35.4(a)(i) and Project Co fails to perform its obligations thereunder necessary
to achieve all elements of such plan and schedule in accordance with its terms
within the time for the performance of its obligations,

then Contracting Authority may terminate this Project Agreement in its entirety by
written Notice with immediate effect, such notice to be given to Project Co, and to
any person specified in the Lenders’ Direct Agreement to receive such Notice.

Notwithstanding that Contracting Authority may give the Notice referred to in
Section 35.4(a), and without prejudice to the other rights of Contracting Authority in
this Section 35.4, at any time during which a Project Co Event of Default is
continuing, Contracting Authority may, at Project Co’s risk and expense, take such
steps as Contracting Authority considers appropriate, either itself or by engaging
others (including a third party) to take such steps, to perform or obtain the
performance of Project Co’s obligations under this Project Agreement or to remedy
such Project Co Event of Default.

Upon the occurrence of a Project Co Event of Default that Project Co has remedied
pursuant to this Section 35.4, such occurrence of a Project Co Event of Default shall
thereafter cease to be a Project Co Event of Default and Contracting Authority shall
not be entitled to terminate this Project Agreement for that occurrence of a Project Co
Event of Default.

Contracting Authority Costs

Project Co shall reimburse Contracting Authority for all reasonable costs (including
all applicable Taxes and all legal or professional services, legal costs being on a full
indemnity basis) properly incurred by Contracting Authority in exercising its rights
under this Section 35, including any relevant increased administrative expenses.
Contracting Authority shall take commercially reasonable steps to mitigate such
costs.
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No Other Rights to Terminate

Contracting Authority shall have no right or entitlement to terminate this Project
Agreement, or to accept any repudiation of this Project Agreement, and shall not
purport to exercise any such right or entitlement except as set forth in Sections 35 and

37.

CONTRACTING AUTHORITY DEFAULT

Contracting Authority Events of Default

For the purposes of this Project Agreement, “Contracting Authority Event of
Default” means any one or more of the following events or circumstances:

(i)

(i)

(iii)

Contracting Authority failing to pay any sum or sums due to Project Co under
this Project Agreement, which sum or sums are not being disputed in
accordance with Schedule 27 — Dispute Resolution Procedure or have not
been set off by Contracting Authority pursuant to Section 4.13(a)(i), and
which sum or sums, either singly or in aggregate, exceed(s) ${REDACTED]
(index linked), and:

(A) in respect of any Milestone Payment, the Substantial Completion
Payment or Legislative Holdback, such failure continues for a period
of 10 Business Days; or

(B) in respect of any other payment due and payable by Contracting
Authority to Project Co under this Project Agreement, such failure
continues for a period of 90 days,

in any such case, from receipt by Contracting Authority of a Notice of non-
payment from or on behalf of Project Co;

Contracting Authority committing a material breach of its obligations under
Section 16 (other than as a consequence of a breach by Project Co of its
obligations under this Project Agreement), which breach materially adversely
affects the ability of Project Co to perform all or substantially all of its
remaining Works obligations under this Project Agreement for a continuous
period of not less than 60 days; or

an act of any Governmental Authority which renders it impossible for Project
Co to perform all or substantially all of its remaining Works obligations under
this Project Agreement (other than as a consequence of a breach by Project Co
of its obligations under this Project Agreement) for a continuous period of not
less than 60 days, provided that, for greater certainty, the non-issuance of, or
the imposition of any conditions or limitations in, any of the Project Co
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Permits, Licences, Approvals and Agreements shall not constitute an “act of
any Governmental Authority”.

Project Co’s Options

On the occurrence of a Contracting Authority Event of Default and while the same is
continuing, Project Co may give Notice to Contracting Authority of the occurrence of
such Contracting Authority Event of Default, which Notice will specify the details
thereof, and, at Project Co’s option and without prejudice to its other rights and
remedies under this Project Agreement, may:

Q) suspend performance of the Works until such time as Contracting Authority
has remedied such Contracting Authority Event of Default; or

(i) if such Contracting Authority Event of Default has not been remedied within
30 days of receipt by Contracting Authority of Notice of the occurrence of
such Contracting Authority Event of Default, terminate this Project
Agreement in its entirety by Notice in writing having immediate effect.

Project Co’s Costs

Contracting Authority shall reimburse Project Co for all reasonable costs (incl